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RECOMMENDATION: 

 
That Report PED12138, respecting Committee of Adjustment Minor Variance 
Application HM/A-12:43, to permit the conversion of the ground floor retail store into 3 
residential dwelling units and establish an 8 unit multiple dwelling, at the property known 
as 222 Wentworth Street South (Hamilton), as shown on Appendix “A” to Report 
PED12138, supported by the Planning and Economic Development Department, but 
Denied by the Committee of Adjustment, be received for information. 
 

EXECUTIVE SUMMARY 

 
The applicant submitted Minor Variance Application HM/A-12:43 to convert the existing 
legal non-conforming ground floor variety store into 3 ground floor apartment units, 
thereby establishing an 8 unit multiple dwelling, on the lands located at 222 Wentworth 
Street South (Hamilton) (see Appendix “A”). 
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Application HM/A-12:43 was considered before the Committee of Adjustment on March 
22, 2012.  Comments from Planning staff to the Committee of Adjustment supported the 
application, as it was considered to be consistent with the Provincial Policy Statement, 
in conformity to the Hamilton-Wentworth Official Plan and City of Hamilton Official Plan, 
and satisfied the criteria of Section 45.2 of the Planning Act with respect to the 
conversion and expansion of a legal non-conforming use. 
 
The Committee of Adjustment denied the application for the reasons provided in the 
attached Appendix “B”.  The decision has been appealed to the Ontario Municipal Board 
(OMB) by the applicant.  To date, an OMB hearing has not been scheduled. 
 
Alternatives for Consideration - See Page 13. 
 

FINANCIAL / STAFFING / LEGAL IMPLICATIONS (for Recommendation(s) only) 

 
Financial: Planning and Economic Development Department staff supported the 

subject application.  However, if Council wishes to support the Committee 
of Adjustment’s decision to deny the application, the City must retain an 
outside planning consultant and any other experts who can professionally 
support the denial.  In addition, because of staffing constraints in the Legal 
Department and a high volume of appeals, outside legal counsel may also 
have to be retained.  The hearing would likely take between one to three 
days.  If an outside planning consultant is retained, the costs would be 
approximately $3,000.00 to $5,000.00 for each day of a hearing.  Cost for 
external legal counsel would be several thousand dollars per day, or 
greater.  In keeping with the funding source for other appeals where 
Council authorizes the retainer of outside consultants, the amount required 
to retain such experts to support the City’s position before the OMB would  
be funded first,  through the 2012 Budget; second, through year-end 
Corporate Surpluses; and lastly, through the Tax Stabilization Reserve. 

 
Staffing: One representative from Legal Services would be required for preparation 

and attendance at the OMB Hearing.  However, as indicated above, Legal 
Services is currently experiencing staffing constraints and a high volume of 
hearings.  It is highly likely external legal counsel may need to be retained 
with respect to this appeal.  One member of Planning staff would attend as 
an expert witness at the hearing should Council support Option 2. 

 
Legal: No legal implications are expected. 
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HISTORICAL BACKGROUND  (Chronology of events) 

 
In December 2002, City Council endorsed a staff report related to the roles and 
responsibilities of the Committee of Adjustment.  The recommendations included the 
following: 
 

“That the Planning and Economic Development Department be authorized 
and directed to prepare an Information Report to the Committee of the Whole 
when an appeal is made to the Ontario Municipal Board, of a decision made 
by the Committee of Adjustment to deny an application(s) that was supported 
by staff.  In response to such a report, Council may determine its position on 
the Committee of Adjustment decision, and may instruct Legal Services to 
attend the Ontario Municipal Board Hearing, in support of the Committee’s 
decision, and to retain outside professional(s) accordingly.” 

 
Proposal:  
 
The subject property is located at 222 Wentworth Street South (Hamilton) (see 
Appendices “A” and “C”).  Minor Variance Application HM/A-12:43 was to permit the 
conversion of a legal non-conforming ground floor variety store into a similar or more 
compatible use under Section 45.2 ii) of the Planning Act (3 apartment units), and to 
permit the expansion of a legal non-conforming use under Section 45.2 i) of the 
Planning Act by filling in the concave store front and by recognizing a previously 
established pitched roof.  The proposed variances were denied by the Committee of 
Adjustment on March 22, 2012 (see Appendix “B”) and was appealed to the OMB on 
April 11, 2012. 
 
The application was reviewed against all applicable provincial and local planning policy 
documents.  Planning staff recommended approval of the application, as the proposal 
conforms to the Places to Grow Plan, is consistent with the Provincial Policy Statement, 
and conforms to the Hamilton-Wentworth Official Plan, and the City of Hamilton Official 
Plan. 
 

POLICY IMPLICATIONS 

 
Places to Grow:  
 
The application has been reviewed with respect to the Places to Grow - Growth Plan for 
the Greater Golden Horseshoe (P2G).  
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“2.2.2.1  Population and Employment growth will be accommodated by: 
 

a)  Directing a significant portion of new growth to the built-up areas of 
the community through intensification.  

 
d) Reduce dependence on the automobile through the development of 

mixed-use, transit supportive, pedestrian friendly urban 
environments. 

 
2.2.3 6) All municipalities will develop and implement through their Official Plans 

and other supporting documents, a strategy and policies to phase in and 
achieve intensification and the intensification target.  This strategy and 
policies will: 

 
h) Include density targets for urban growth centres, where applicable, 

and minimum density targets for other intensification areas 
consistent with the planned transit service levels, and any transit 
supportive land use guidelines established by the Government of 
Ontario. 

 
i) Plan for a range and mix of housing, taking into account affordable 

housing needs. 
 
2.2.3 7) All intensification areas will be planned and designed to: 
 
  d) Support transit, walking, and cycling for everyday activities. 
 
2.2.4 4) Urban growth centres will be planned: 
 
  b) To accommodate and support major transit infrastructure.” 
 
As the proposal is to convert the existing ground floor variety store to 3 residential 
apartment units and, thereby, establish an 8 unit apartment building, staff considers the 
proposal will support affordable housing and reduce dependency on the automobile by 
promoting a use that will encourage the use of alternative forms of transportation 
including walking, cycling, and public transportation.  Consequently, the proposal 
conforms to the policies of the Places to Grow Plan. 
 
Provincial Policy Statement: 
 
The application has been reviewed with respect to the Provincial Policy Statement 
(PPS).  
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“1.1.3.1  Settlement Areas shall be the focus of growth and their vitality and 
regeneration shall be promoted.  

 
1.1.3.2  Land use patterns within Settlement Areas shall be based on:  
 

a.  Densities and a mix of land uses, which:  
 

1.  Efficiently use land and resources;  
 

2.  Are appropriate for, and efficiently use, the infrastructure and 
public service facilities which are planned or available, and 
avoid the need for their unjustified and/or uneconomical 
expansion; and,  

 
3. Minimize negative impacts to air quality and climate change, 

and promote energy efficiency in accordance with Policy 1.8.  
 

1.4.3  Planning authorities shall provide for an appropriate range of housing 
types and densities to meet projected requirements of current and future 
residents of the regional market area by: 

 
a) Establishing and implementing minimum targets for the provision of 

housing which is affordable to low and moderate income 
households.  However, where planning is conducted by an     
upper-tier municipality, the upper-tier municipality, in consultation 
with the lower-tier municipalities, may identify a higher target(s), 
which shall represent the minimum target(s) for these lower-tier 
municipalities; 

 
d) Promoting densities for new housing which efficiently use land, 

resources, infrastructure, and public service facilities, and support 
the use of alternative transportation modes and public transit in 
areas where it exists or is to be developed.” 

 
As the proposal is to convert an existing ground floor variety store into 3 ground floor 
residential apartment units and, thereby, establish an 8 unit apartment building within a 
“Settlement Area”, and as the proposal will support affordable housing and the use of 
alternative transportation modes and public transit, the proposal is consistent with the 
policies of the Provincial Policy Statement.  
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Hamilton-Wentworth Official Plan: 
 
The subject property is designated “Urban Area” in the Hamilton-Wentworth Official 
Plan.  
 
“C.3.1 A wide range of urban uses, defined through Area Municipal Official Plans 

and based on full municipal services, will be concentrated in the Urban 
Areas.  These areas are intended to accommodate approximately 96% of 
new residential housing units in the Region to the year 2020.  Accordingly, 
the Plan establishes a land use strategy for the Urban Area that consists 
of: 

 
 Compact urban form, including mixed-use areas; 

 
C.3.1.1 A compact higher density urban form, with mixed-use development in 

identified regional and municipal centres and along corridors, best meets 
the environmental, social, and economic principles of sustainable 
development. 

 
Mixed forms of development within an Urban Area is preferable to 
widespread, low density residential development and scattered rural 
development, because: 

 
 Growth can be accommodated by building on vacant or redevelopment 

land without taking up agricultural lands or natural areas; 
 
 Higher density development can reduce per capita servicing cost and 

makes more efficient use of existing services; 
 

 Effective and affordable public transit systems can be established; 
 

 Effective community design can ensure people are close to recreation, 
natural areas, shopping, and their workplace; and, 

 
 A compact community makes walking and bicycling viable options for 

movement.” 
 
As the proposal is to convert an existing variety store into 3 residential apartment units 
and, thereby, establish an 8 unit apartment building within the “Urban Area”, and as the 
proposal will promote a compact urban form that improves the affordability of housing 
and promotes an urban environment that encourages the use of public transit and 
walking, the proposal conforms to the policies of the Hamilton-Wentworth Official Plan. 
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City of Hamilton Official Plan: 
 
The subject property is designated “Residential” in the City of Hamilton Official Plan.   
 
“A.2.1.1  The primary uses permitted in the areas designated on Schedule “A” as 

“Residential” will be for dwellings.  Various types of dwellings are included 
within this designation, while preference will be given to the locating of 
similar densities of development together. 

 
C.7.3 Council will encourage a Residential Environment of an adequate physical 

condition that contains a variety of housing forms that will meet the needs 
of present and future residents.  Accordingly, Council will: 

 
iv) Support “Residential” conversion of underutilized commercial space 

to “Residential”, which does not undermine the primary commercial 
use/function of the neighbourhood, subject to the provision of    
Sub-section A.2.2; 

 
v) Support new “Residential” development that provides tenure 

options and a range of prices/rents for new dwellings that will be 
affordable to Hamilton residents; 

 
C.7.6 Council will encourage at least 25 percent of new residential development 

in the City to be ‘affordable’, consistent with Provincial Government 
definitions of housing affordability.  This is to be achieved on a 
municipally-wide basis and reflect in the Neighbourhood Planning process.  
Accordingly, the range and type of new “Residential” development will be 
evaluated annually to determine consistency with Provincial Government 
criteria for “affordable” housing. 

 
A.3.3.1 It is the intent of Council that any existing land use which does not comply 

with the land use designations shown on Schedule “A” or their related 
policies should cease to exist over time.  Accordingly, such uses will be 
deemed to be non-complying and will be, or remain, zoned for the 
intended use so that the affected lands may convert to the use intended 
by this Plan. 

 
A.3.3.2 In certain instances, Council may deem it to be desirable to permit the 

extension beyond the boundaries of the site, or redevelopment, of a    
non-complying use to avoid unnecessary hardship.  Such proposed 
extensions or enlargements will be dealt with in the following manner: 
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ii) Where no municipal acquisition is possible and/or the special merits 
of the individual case make it desirable to grant permission for the 
extension or redevelopment of the non-complying use, Council may 
consider the passing of an enabling Zoning By-law pursuant to the 
Planning Act; and, 

 
iii) Council, before passing such a By-law, will be satisfied that the 

following requirements are, or will be fulfilled to ensure the 
protection of the wider interests of the general public: 

 
a) That the proposed extension or enlargement of the established 

non-complying use will not unduly aggravate the situation 
created by the existence of the use, especially in regard to the 
land use designation of this Plan and the requirements of the 
Zoning By-law applying to the area.” 

 
Staff considers that with the removal of the commercial use and expansion of the 
residential use, within lands designated “Residential”, the proposed use would mitigate 
as opposed to aggravate the existing situation. 
 
“A.3.3.2 iii)  b) That the proposed extension or enlargement will be in an 

appropriate proportion to the size of the non-complying use 
established prior to the passing of the original Zoning By-law.” 

 
The proposed extension to the building (7.03 sq. m.) is minor and in proportion to the 
size of the existing building. 
 
“A.3.3.2 iii) d) The characteristics of the existing non-complying use and the 

proposed extension or enlargement will be examined with 
regard to noise, vibration, fumes, smoke, dust, odours, lighting, 
and traffic generation.  No amendment to the By-law will be 
made if one or more of such nuisance factors will be created or 
increased so as to add essentially to the incompatibility of the 
use with the surrounding area.” 

 
The proposal would create residential units of a size and scale similar to that existing, 
and would displace a commercial use that possibly has greater impact with regard to 
noise and traffic generation. 
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“A.3.3.2 iii) e) That the neighbouring complying uses will be protected, where 
necessary, by the provision of areas for landscaping, buffering, 
or screening; and where necessary, by regulations for 
alleviating adverse effects caused by outside storage, lighting, 
advertising, signs, etc; 

 
g) That traffic and parking conditions in the vicinity will not be 

adversely affected by the application, and traffic hazards will be 
kept to a minimum by appropriate design of access and egress 
points to and from the site, and improvement of conditions, 
especially in proximity to intersections.” 

 
As the proposal is to discontinue the existing legal non-conforming commercial retail 
use, and to establish the building strictly as a legal non-conforming 8 unit multiple 
dwelling, the proposed use conforms to the policies of the City of Hamilton Official Plan.   
 
City of Hamilton Urban Official Plan: 
 
The subject property is designated “Neighbourhoods” in the Urban Hamilton Official 
Plan, which is Council-approved and was approved by the Minister of Municipal Affairs 
and Housing, but is currently under appeal.  The following Sub-sections are relevant to 
the subject application: 
 
“E.3.1.5  Promote and support residential intensification of appropriate scale and in 

appropriate locations throughout the neighbourhoods. 
 
E.3.2.3  The following uses shall be permitted on lands designated 

“Neighbourhoods” on Schedule E-1 - Urban Land Use Designations: 
 

a) Residential dwellings, including second dwelling units and housing with 
supports.” 

 
As the proposal is to convert a variety store to establish 3 residential apartment units 
within a building with 5 existing residential apartment units, and as the units will be 
located within an existing building on a minor arterial road, the proposal conforms to 
Policies E.3.1.5 and E.3.2.3 of the new Urban Hamilton Official Plan. 
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“E.3.3   Residential Uses - General Policies 
 

Three categories of residential land use are described in this section, but 
are not designated on Schedule E-1 - Urban Land Use Designations. 
These residential categories provide general location, scale, and design 
directions for the purposes of secondary planning and zoning.  These 
categories may also be applied in the redevelopment of larger sites. 

 
E.3.3.1  Lower density residential uses and building forms shall generally be 

located in the interiors of neighbourhood areas with higher density 
dwelling forms and supporting uses located on the periphery of 
neighbourhoods on or in close proximity to major or minor arterial roads.” 

 
As the proposal is to convert commercial variety store to 3 residential apartment units 
and thereby establish an 8 unit apartment building that is located on the periphery of a 
neighbourhood on a minor arterial road, the proposal conforms to Policies E.3.3 and 
E.3.3.1 of the new Urban Hamilton Official Plan. 
 
“F.1.12 It is recognized there are some previously existing land uses that do not 

presently comply with the goals and objectives set out in this Plan.  This 
Plan, while endeavouring to achieve a high degree of land use 
compatibility for new development, recognizes there is a degree of 
diversity in land use for existing areas where time and custom have 
achieved an acceptable level of tolerance.  Many of these uses have been 
established for a considerable number of years.  In some cases, it is 
recognized such situations exist and they can be continued in the interim. 
In other cases, there are some existing uses that do not comply with the 
Official Plan or conform to the Zoning By-law, and are incompatible with 
surrounding land uses. 

 
F.1.12.7  Legally existing land uses which do not comply with the land use 

designations shown on Schedule E-1 - Urban land Use Designations or 
their related policies should cease to exist over time.  Accordingly, such 
uses shall be deemed as legal non-complying. 

 
F.1.12.9  The expansion or enlargement or change in legal non-complying uses 

shall be permitted provided they maintain the intent and purpose of this 
Plan and the Zoning By-law.” 
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As the proposal is to convert and enlarge the ground floor portion of the existing building 
occupied by a legal non-complying variety store to establish 3 additional residential 
apartment units, the proposal will conform to the policies of the “Neighbourhoods” land 
use designation.  Therefore, the proposal would conform to Policies F.1.12, F.1.12.7, 
and F.1.12.9 of the new Urban Hamilton Official Plan. 
 
City of Hamilton Zoning By-law No. 6593: 
 
The subject property is zoned “D” (Urban Protected Residential - 1 and 2 Family 
Dwellings) District in the City of Hamilton Zoning By-law, to which the proposed use 
does not comply but has legal non-conforming status. 
 

RELEVANT CONSULTATION 

 
 Legal Services Division. 
 

ANALYSIS / RATIONALE FOR RECOMMENDATION 

(include Performance Measurement/Benchmarking Data, if applicable) 

 
The application is to permit the conversion of an existing ground floor variety store to 3 
residential apartment units in a building with 5 existing residential apartment units on the 
2nd floor.  The application is also to permit the expansion of the legal non-conforming 
use through a small addition (approximately 7.03 sq. m.) at the front of the building to 
enclose an existing concave store front.  Finally, the application is to recognize a 
previous expansion of the building from a flat roof to a peaked roof (see Appendix “C”).  
 
Minor Variance Application HM/A-12:43: 
 
Variance 1 (Permit a 0m Front Yard Setback Instead of 6m): 
 
The intent and purpose of requiring a minimum front yard setback of 6m is to maintain 
the streetscape character of the area. 
 
Staff notes that while reference in the Report and Committee of Adjustment Decision 
discussed the merits of this request under Section 45.1 of the Planning Act, it is the 
opinion of staff that the review of the variance should have been undertaken under 
Section 45.2 i) of the Planning Act for the expansion to a legal non-conforming use, and 
on this basis, staff considers it to satisfy the requirements of having minimal impact as it 
recognizes the as-built setback. 
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Variance 2 and 3 (Permit Expansion of a Legal Non-Conforming Use): 
 
Section 45(2)(a)(i) of the Planning Act permits the expansion of a legal non-conforming 
use.  In order to expand a legal non-conforming use, the proposed expansion must not 
cause unacceptable noxious impacts on neighbouring uses.  In order for an expansion 
of a legal non-conforming use to occur under Section 45(2)(a)(i), the expansion cannot 
expand beyond the property that existed at the time the use became legal                
non-conforming, and that the proposed expansion will not negatively impact on 
surrounding uses. 
    
As the proposed expansion is to add a small addition (approximately 7.03 sq. m.) to   
fill-in the existing concaved store front, and as the existing building currently has no   
on-site parking, has no potential to provide parking on-site, and as the property is 
located in proximity to transit routes, the proposed addition is not considered to cause 
unacceptable noxious impacts on the neighbouring uses. 
 
A variance under Section 45(2) of the Planning Act is also required to recognize a 
previously established change to the roof of the building from a flat roof to a peaked 
roof.  The change in the pitch of the roof creates a more compatible building design and, 
therefore, the modification does not cause any unacceptable noxious impacts on 
neighbouring uses. 
 
Variance 4 (Conversion from a Legal Non-Conforming Ground Floor Variety Store with 
5 2nd Storey Apartment Units to a Legal Non-Conforming 8 Apartment Unit Building with 
3 Ground Floor Apartment Units and 5 2nd Storey Apartment Units): 
 
Section 45(2)(a)(ii) of the Planning Act permits the conversion of a legal non-conforming 
use to a use that is similar to the legal non-conforming use or a use that is more 
compatible than the existing legal non-conforming use.  In order for a conversion under 
Section 45(2)(a)(ii) to occur, the overall impacts of the proposed use cannot be 
increased, and must either remain the same or have less of an impact on surrounding 
uses.  
 
The subject property is located in a “Residential” zone that permits only 1 or 2 dwelling 
units, and does not permit commercial uses.  The proposal is to discontinue the ground 
floor commercial use and replace it with residential use (3 apartment units) which, while 
not permitted in the “D” District, is more compatible to the surrounding residential area 
and the residential nature of the Zoning By-law.  Therefore, staff is of the opinion that 
the proposed conversion from a variety store to 3 apartment units constitutes a 
conversion to a more compatible use.  Consequently, staff supports variance approval 
under Section 45(2)(a)(ii) of the Planning Act. 
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With respect to the proposed application, staff is of the opinion that the proposal is 
consistent with all applicable Provincial policies, conforms to the policies of the 
Hamilton-Wentworth Official Plan, conforms to the policies of the City of Hamilton 
Official Plan, and satisfies Section 45(2) of the Planning Act.  As the proposed 
expansion and conversion of a legal non-conforming use will not increase any negative 
impacts on neighbouring uses, the proposed variance approval to convert a legal     
non-conforming use and expand a legal non-conforming use can be supported.   
 

ALTERNATIVES FOR CONSIDERATION: 

(include Financial, Staffing, Legal and Policy Implications and pros and cons for each 
alternative) 

 
Option 1:  
 
Council may instruct Legal Services to attend the OMB Hearing in support of the 
Committee of Adjustment decision, and to retain an outside professional(s).  
 
Option 2:  
 
Council may decide to support the appeal against the Committee of Adjustment’s 
decision to deny, and direct Legal Services to attend the OMB Hearing in support of the 
appeal to the applications, and to use City Planning staff as its professional witness. 
 
Option 3:  
 
Council may decide to not send Legal Services to the OMB, either in support of the 
Committee’s decision, or against the decision. 
 

CORPORATE STRATEGIC PLAN  (Linkage to Desired End Results) 

 
Focus Areas: 1. Skilled, Innovative and Respectful Organization, 2. Financial Sustainability, 

3. Intergovernmental Relationships, 4. Growing Our Economy, 5. Social Development, 
6. Environmental Stewardship, 7. Healthy Community 

 

Social Development 

  Everyone has a home they can afford that is well maintained and safe.  
 

Environmental Stewardship 

  Reduced impact of City activities on the environment. 
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Healthy Community 

  Plan and manage the built environment. 
 

APPENDICES / SCHEDULES 

 
 Appendix “A”: Location Map 
 Appendix “B”: HM/A-12:43 Committee of Adjustment Decision 
 Appendix “C”: Sketch of the Applicant 
 Appendix “D”: Minutes of the Committee of Adjustment Meeting 
 Appendix “E”: Staff Report for Minor Variance Application HM/A-12:43 
 Appendix “F”: Letter Prepared by Applicant 
 Appendix “G”: Letter of Objection   
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