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City of Hamilton By-Law No. 14-212
Hamilton Urban Woodland Conservation By-law

NOTICE OF REFUSAL OF PERMIT

Property: CON 2 PT LOT 57, PLAN 699 PCL A RP 62R17555, PARTS 1 TO 11
(municipal addresses of 820, 828, 870 Scenic Drive and 801 Sanatorium Road)

Owner: Valery (Chedoke Browlands) Development Inc
e Issued: March 29", 2017

Q2 Lo A

Issued By, 2 , Director Municipal Law Enforcement

en L7e/nd’ei'tse
Appeal of Permitdéusal:
If you wish to appeal this Notice of Refusal to the City of Hamilton’s Planning
Committee, deliver your appeal in writing to Ida Bedioui, Planning Committee
Legislative Coordinator, on or before April 17, 2017. There is currently no fee payable

for the appeal. You will receive a Notice of Appeal Date from Ida Bedioui, Planning
Committee Legislative Coordinator.

Background:
We have received various submissions from you including:

e Brow Lands Tree Inventory and Preservation Plan by GeoProcess Research
Associates, January 13, 2017;

e Notice of Intent to Cut Application, as updated January 13, 2017; and,

e Browlands Forest Operating Prescription by Williams and Associates Forestry
Consulting Ltd., February 14, 2017.

We have reviewed these submissions in consideration of your application under Section
7 of the Hamilton Urban Woodland Conservation By-law to cut trees in the woodland
located on the Property.

The woodland is shown as stands 1, 2, 3, and 4 on the attached Map 1 and the area
where you are applying to cut trees is shown as stands 3 and 4 on Map 1.

Grounds for Refusal:

The cutting of the trees meets the criterion in Section 11 of the Urban Woodland
Conservation By-law, under which a permit shall be refused. The trees are in a
woodland that is a Sensitive Natural Area, hamely:

- Core Areas, as identified by the City of Hamilton in its Official Plan (attached as
Map 2, Schedule B)
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- A Significant Woodland, as identified by the City of Hamilton in its Official Plan
(attached as Map 3, Schedule B-2)

- An Environmentally Significant Area, as identified by the City of Hamilton in its
Official Plan (attached as Map 4, Schedule B-6).

The Sensitive Natural Area would not be adequately protected or preserved as stands 3
and 4 would be clear-cut, eliminating this portion of the Sensitive Natural Area.

In addition:

The cutting of the trees does not fall under any of the exemptions listed in Section 5 of
the Urban Woodland Conservation By-law.

The cutting of the trees does not meet the criteria in Section 10 of the Urban Woodland
Conservation By-law, under which a permit may be issued if the cutting of the trees is in
accordance with good forestry practices. Clear-cutting is not in accordance with good
forestry practices and:

- The trees have not been damaged by disease, insects, wind, ice, fire, lightning,
or other natural causes, to the extent that the health of the trees is likely to further
deteriorate. No specific data on trees in poor condition was provided.

- The trees should not be cut or removed to prevent disease or insects from
spreading to other trees. Some trees are affected by Emerald Ash Borer and
Diplodia shoot blight, but the majority of trees are in good health, based on the
limited data provided.

- The trees have not been marked to be cut back or removed as part of a Forest
Management Prescription. A Browlands Forest Operating Prescription was
submitted and recommends removal of stands 3 and 4 and replacement
plantings in a different location. This is not a Forest Management Prescription,
but a plan for the removal and replacement (offsetting) of the trees.

- The proposed injuring or destruction of the trees is not necessary to protect the
health or safety of the public. No specific data on hazardous trees was provided.

The cutting of the trees does meet the criteria in Section 12 of the Urban Woodland
Conservation By-law, under which a permit may be refused because:

- The trees are healthy. Some trees are affected by Emerald Ash Borer and
Diplodia shoot blight, but the majority of trees are in good health, based on the
limited data provided.

- No inventory of the trees within the ESA has been provided, so it cannot be
determined if any nationally, provincially, or locally rare, threatened, endangered,
or special concern tree species are present. Butternut, an endangered tree
species, is commonly found on the Niagara Escarpment, and may occur in the
woodland.
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Since a clear-cut is proposed, the total basal area of the woodland would be
reduced below 20 metres squared per hectare on trees greater than 10
centimetres dbh.

Since a clear-cut is proposed, the minimum number of trees will be reduced to
below the minimum number of trees necessary to constitute a woodland.

Comments:

The trees do not constitute a plantation, which, under the Urban Woodland
Conservation By-law, is not a woodland. The trees have not been actively or
continuously managed as a plantation. Both the Notice of Intent to Cut and the
Forest Operating Prescription confirm that the plantation has not been managed.
The trees within the plantation are mature and include a variety of deciduous and
coniferous species.

If there are dying and dead Ash trees affected by the Emerald Ash Borer in the
woodland, these frees, and only these trees, may be eligible for a permit. Only
trees that are a threat to the health and safety of the public can be removed
(Section 10). Otherwise, dying and dead trees are to remain in situ, to provide
downed woody debris, wildlife habitat, and establish canopy openings in the
forest ecosystem.

A portion of the Property is regulated by the Hamilton Conservation Authority
which has authority over protecting life and property from natural hazards such
as erosion, flooding, and unstable slopes. The Hamilton Conservation Authority
also protects, restores and manages impacts on water resources and protects
natural resources and promotes watershed stewardship practices that lead to
healthy, sustainable communities. A permit may be required for any development
or site alteration proposed in the regulated area. Also, the Hamilton Conservation
Authority advises City of Hamilton staff on protection of Core Areas.

The development of the Property was the subject of a Ontario Municipal Board
decision, dated June 22, 2012 and passed as By-law No. 12-166, in which the
Board found that:

. .. the plan which allows only town homes fronting onto Scenic Drive
in Area A, with 50% open space to a depth of 25 m, provides
sufficient open space to maintain the character of the area. The
development will be on a distinct parcel, separated by Scenic Drive
to the south, the brow to the north, and the woodlot to the east, with a
connection to the low density area by Scenic Drive. (Page 15)

. . . significant natural areas have been identified and protected (such
as the creek) and will continue to be protected during the ongoing -
development. (Page 16)

The Ontario Municipal Board decision specifically stated that trees in the
following areas were to be protected:
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There are large Norway Maples along the west side of Scenic Drive
that are to be preserved as long as they are healthy. (Page 9)

The large woodlot on the east portion of the site has been identified
as an ESA. This woodlot, along with a buffer, will remain as private
open space.” (page 10)

The trees as shown stands 3 and 4 on Map 1 can be preserved and the
development can proceed as was set out in this Board decision.
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