CITY OF HAMILTON
Proposed Appellant

Appendix "A" to Report LS20032(a)
Page 1 of 5

2417985 ONTARIO INC. & 2417972 ONTARIO INC,
Proposed Respondents

(Moving Party) p/:/{/é/ / (Responding Parties)
Lol 73 Z 20 ' Court File No. DC 366-20
/(fz Zf/{ a// //Z,Wfléw - S W-Jé”’ ONTARIO
9 ' . SUPERIOR COURT OF JUSTICE
/,/»/A Z{/)\/ % «,(b ' 3"1 %M/Q (DIVISIONAL COURT)
NA) 2 ¢
/ Proceeding commenced at HAMILTON
- Ly o’ 5 /;)@ i
el o S THz Zj% MOTION REGORD OF THE MOVING PARTY,
A % GITY OF HAMILTON
(/ ) 2L oo f ’543 dé\) i
& - )W/ Al "”7‘/’/'”"/Z CITY OF HAMILTON
M - W /Qj/%wwc_—c 67 o Legal Services Division
- ' A Mailing Address:
ot QesTEk ”’ﬁf/& . 7 7" | 71 Main Street West
o,#wua 7 chﬂ WS Hamilton ON L8P 4Y5
ﬂ/m’ o/ A W"ﬁé""'“;’/ M - | Office Address (Courier/Personal Service):
gl 50 Main Street East, 5th Floor
, e rrire [ ./ Hamilton ON L8N 1E9
2 P V- t
{ ) L Z)—_—-ﬂj e detesion 7‘&4'2 Stephen Chishoim (LSO #46571V)
b cvrineplyeso A : E Stephen.Chisholm@hamilton.ca
LPAT O v e Tel:  (905) 546-2424, ext. 3663
[l G /W 7 A | Fax: (905) 546-4370
2 ol < by Nl 2 "W“/’&' Lawyer for the Moving Party, City of Hamilton .
uﬁ,«c(z« te  Orlain LBk & A - S
. . : L S e 3V 3 C:/Md
w%gu Y o (et v ot ‘u,f@dmf gZar
: A cm e {71\




Appendix "A" to Report LS20032(a)

Page 2 of 5
ﬂ) /?74/‘7& ) C&Wf/z’“z"ie) o eyl Wwﬁy Ce oo 9 L
. R

NS A oL e Leccacip G o e Lo o
7:’/." ) Ty 2920 s <P ATLGL) 0858 (Dezenin) o
' WW ol enaens » LT S Cormrlrny
eerep b XM&W d)Z»g BM:"‘ ?;7 (%jA ;i[u?’&”é’/é) /yf;_) ?%
/QZZMM),Q@T ! ~ 7

Ty s m N P R | oA



Appendix "A" to Report LS20032(a)

Page 3 of 5

o1 YUY S
PPYEAN i

e A s s i

‘bapodal ussq aaey JBY] SoseD 10 Isquinu
€ 8le mo[eg ‘[encidde Jo suompuos UHM SUOISIAIPQNS U) pasn ussq wamg pue sieak

0¢ 1noge xoeq Bunep soseo 10 Jequnu e ul paapisuoo usaq saey Asyy ‘joey u) L1l

Teadde siy o enbjun jou s
Sws)sAs jusuuzessy Auenlsy o swayshs weugean psoueape 10 uogelapisuoo sy | Hmo LI

car Y of

- g e \?\g \@}&\ 7
;T P St

2 \,.\YYN\E\FS i\t

7Y




Appendix "A" to Report LS20032(a)
Page 4 of 5

Feb 23 /2021

For City of Hamilton: S. Chisholm

For Respondent: S. Snider

The test for leave to be granted is for the City to establish:

(1) Theissue of the City’s ability to monitor, inspect and enforce substandard performance of on-
site sewage systems is of sufficient importance to warrant attention of Divisional Court, and

(2) Is there some reason to doubt the correctness of the decision of the LPAT in determining that
the performance of tertiary septic systems are enforceable under the Ontario Building Code —
see Vaughan (City) v. Rizmii Holdings Ltd.

Regarding correctness, in my opinion, the City is simply making the same submission that was dealt with
by evidence outlined in the decision of member B. Taylor, May 29, 2019, under LPAT PL9170858
(“Decision”) and affirmed by Local Planning Appeal Tribunal (LPAT) — April 9, 2020 (“Review Decision”).
B. Taylor concluded, after considering evidence of Ms. Egan (expert for the respondents), see Decision at
paras 86-88 — and concluded at para 120 of the Decision:

[120] Thus, the Tribunal clearly prefers the evidence of the Applicant’s experts and finds that the
proposed on-site sewage system will achive the appropriate nitrate levels at the property
boundaries, will enable a more compact and efficient development proposal and with the
proposed conditions of approval as set out in Exhibit 6B will require mandatory testing at the
expense of the owner and will be enforceable.

| am not convinced that there were any errors in law made in either the Decision or the Review Decision.
There is no “clear and convincing or compelling” justification to grant leave for appeal — see Citizens
Coalition of Greater Fort Erie v. Niagara RM [2013]

Regarding sufficient importance to warrant the attention of the Divisional Court, as pointed out by B.
Taylor in the original decision at paras 109, 110:

[109] The consideration of advanced treatment systems or tertiary treatment systems is not
unique to this appeal.

[110] In fact, they have been considered in a number of cases dating back about 20 years and
have been used in subdivisions with conditions of approval. Below are a number of cases that
have been reported.
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A number of cases are then referred to by B. Taylor.

Accordingly, there is not sufficient importance to grant leave to appeal to the Divisional Court.

In the result, the City’s application for leave to appeal is dismissed. Costs are awarded to the
respondents to be paid by the City forthwith on a partial indemnity basis fixed at $23,000.

“Skarica J.”



