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CITY OF HAMILTON 
 
 

PLANNING AND ECONOMIC DEVELOPMENT DEPARTMENT 
Planning Division  

 

TO: Chair and Members                       
 Planning Committee 

WARD(S) AFFECTED: WARD 1 

COMMITTEE DATE: November 22, 2011 

SUBJECT/REPORT NO: 
Application for Amendment to the City of Hamilton Zoning By-law No. 6593 for Lands 
Located at 252-254 Locke Street South (Hamilton) (PED11147(a)) (Ward 1) 

SUBMITTED BY: 
Tim McCabe 
General Manager 
Planning and Economic Development 
Department 

SIGNATURE: 

  

PREPARED BY: 
Daniel Barnett  
(905) 546-2424, Ext. 4445 

 
RECOMMENDATION: 
 
That approval be given to Amended Zoning Application ZAR-11-003, by Cynthia 
Bernstein, Owner, for a change in zoning, from the Community Shopping and 
Commercial “H” District and the Urban Protected Residential - 1 and 2 Family Dwelling 
“D” District to the Community Shopping and Commercial “H/S-1644” District, Modified, 
with a Special Exception, and to permit a temporary use for a period of three years, for 
the establishment of a 36 seat, commercial outdoor licensed patio in the rear yard, to be 
accessory to the existing 30 seat restaurant, on lands located at 252-254 Locke Street 
South (Hamilton), as shown on Appendix “A” to Report PED11147(a), on the following 
basis:  
 
(a) That the draft By-law, attached as Appendix “B” to Report PED11147(a), which 

has been prepared in a form satisfactory to the City Solicitor, be enacted by City 
Council. 

 
(b) That the amending By-law be added to Section 19B of Zoning By-law No 6593 as 

“S-1644”. 
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(c) That the proposed changes in zoning are consistent with the Provincial Policy 
Statement, and conform to the Places to Grow Plan, the Hamilton-Wentworth 
Official Plan, and the City of Hamilton Official Plan. 

 
EXECUTIVE SUMMARY 
 
Staff Report PED11147 (see Appendix “I”) was originally before Committee at its 
meeting of September 7, 2011, in order to consider the application to permit the 
establishment of a 42 seat, commercial outdoor licensed patio in the rear yard and the 
northeast side yard, to be accessory to the existing thirty 30 seat restaurant. 
 
The application was tabled by Committee in order to allow a meeting between the Ward 
Councillor, applicant, Planning staff, and relevant stakeholders to discuss the possibility 
of a Temporary Use By-law.  As a result of the meeting, the applicant has amended the 
application to a temporary use.  Consequently, staff is now in a position to present a 
revised recommendation to permit the patio on a temporary basis for a maximum of 3 
years. 
 
Alternatives for Consideration - See Page 5. 
 
FINANCIAL / STAFFING / LEGAL IMPLICATIONS (for Recommendation(s) only) 
 
Financial: None. 
 
Staffing: None. 
 
Legal: As required by the Planning Act, Council shall hold at least one (1) Public 

Meeting to consider an application for a Zoning By-law Amendment.  The 
requisite Public Meeting was held on September 7, 2011. 

 
HISTORICAL BACKGROUND  (Chronology of events) 
 
Council Direction: 
 
The Planning Committee, at its meeting of September 7, 2011, passed the following 
motion: 
 
“That Report PED11147, respecting Application for Amendment to the City of Hamilton 
Zoning By-law No. 6593, for lands located at 252-254 Locke Street South (Hamilton), be 
TABLED.  A meeting is to be scheduled involving the Ward Councillor, Applicant, 
Planning staff, and all relevant stakeholders to discuss the possibility of a Temporary 
Use By-law.” 
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ANALYSIS / RATIONALE FOR RECOMMENDATION 
(include Performance Measurement/Benchmarking Data, if applicable) 
 
A meeting was held on October 5, 2011, between a representative of the Ward 
Councillor, the Applicant, Planning staff, and relevant stakeholders to discuss the option 
of a Temporary Zoning By-law to permit the establishment of a 36 seat patio at the rear 
of an existing 30 seat licensed restaurant, in addition to the 6 seat patio located within 
the north-easterly side yard which was previously approved by the Ontario Municipal 
Board.  The issues discussed at the meeting are as follows: 
 
a) Temporary Use Rezoning 
 

A Temporary Use By-law is a By-law that is in effect for a period of up to 3 years 
and then expires.  However, Council may, by By-law, grant further periods of not 
more than 3 years.  A Temporary Use By-law was proposed by the applicant at 
the Public Meeting on September 7, 2011, as a means of addressing the 
concerns of the Local Ward Councillor and neighbouring residents who, while not 
opposed to the restaurant use as operated by the applicant, were concerned with 
respect to the applicant changing the nature of the restaurant or selling the 
property to another owner who would change the nature of the restaurant to a 
restaurant use that would not be compatible with the area.  The temporary zoning 
will enable Council to re-examine the approval of a rear yard patio when the 
applicant applies to extend the temporary use.  If the applicant does not apply to 
extend the temporary use, or if Council denies the extension of the temporary 
use, the use of a rear yard patio associated with a licensed establishment would 
have to be discontinued when the Temporary Use By-law expires.   Therefore, 
any restaurant owner or operator who wishes to continue to operate a patio over 
the long term would need to ensure that the activities of the patio do not 
negatively impact the neighbouring residents.   
 
The temporary zoning will allow additional time for the City, neighbourhood 
associations, and citizens to discuss with the AGCO, changes to the liquor 
license approval process so that there is further public involvement respecting 
the transfer of a liquor license.  As a result of these discussions, it was agreed 
that a temporary zoning would, in general, satisfy the concerns of the residents of 
the Kirkendal Neighbourhood  

 
b) AGCO and Municipal License 

 
The issue of Liquor Licenses being transferable from one operator to another 
was raised at the Planning Committee Meeting on September 7, 2011, and was 
subsequently discussed at the Stakeholders Meeting of October 5, 2011.  The 
concern was with respect to the transfer of a liquor license without further public 
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participation.  It was noted at the meeting on October 5, 2011, that while a liquor 
license can be transferred from one property owner to another, any conditions 
attached to the license are carried over to the new property owner, and cannot 
be separated from the approved liquor license.  With respect to the license for 
252-254 Locke Street South, the license regulates hours of operation, with the 
restaurant closing at 11:00 p.m. on weeknights and 12:00 a.m. on weekends.  
These hours of operation would be applied to any other restaurant use that 
wished to establish itself at 252-254 Locke Street South.  These hours of 
operation, while suitable for a restaurant use like the one operated by the 
applicant, would be less than ideal for the establishment of a bar, pub, or dance 
club; which typically remain open to 2:00 a.m. or 3:00 a.m., and which would 
have a greater impact on the surrounding residents.  The limitations on the hours 
of operation, although not controlled through the implementing By-law, provided 
assurance to the members of the public who attended the meeting that 
undesirable impacts would be mitigated. 
 
The issue of municipal business licenses was raised at the community meeting of 
October 5, 2011.  It was noted that municipal business licenses must be renewed 
annually and are not transferable from one property owner to another property 
owner.  It was noted that there is no public participation involved with respect to 
the issuance of a business license.   

 
c) Site Plan Approval 

 
The restrictions required as part of Site Plan Approval were discussed at the 
meeting of October 5, 2011.  It was noted at the meeting that Zoning By-law 
6593, Section 18(11) d), does not permit a patio to have an outdoor sound 
system or entertainment.  These restrictions are reflected on the site plan, which 
notes that the establishment of an outdoor bar, outdoor sound system, and 
outdoor entertainment are prohibited.  Based on the draft Temporary Zoning    
By-law, the number of seats on the patio would be restricted to a maximum of 36 
persons on the rear patio (or 6 persons on the northeast side yard patio, as 
approved by the OMB).  The site plan would require the applicant to establish 
noise attenuation fencing around the patio, and would restrict access to the patio 
through the restaurant from Locke Street South, among other restrictions.  It was 
noted at the meeting that the Property Standards By-law references site plan 
conformity.  In response to the community concerns about possible ownership 
changes and the temporary use zoning provision, the applicant proposed that a 
Site Plan Agreement could be used, whereby the Site Plan Agreement would be 
registered on title and, therefore, any prospective purchaser would be aware of 
the restrictions.  These site plan restrictions will protect residents in the area, and 
will ensure that future property owners are made aware of the restrictions and 
requirements of operating a restaurant with a rear yard patio.  
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Implementation: 
 
Based on the issues discussed at the meeting on October 5, 2011, the Draft By-law has 
been modified to establish the rear yard patio as a temporary use (see Appendix “B”), 
and that Site Plan approval will be modified to include a Site Plan Agreement.   
 
ALTERNATIVES FOR CONSIDERATION: 
(include Financial, Staffing, Legal and Policy Implications and pros and cons for each 
alternative) 
 
If the proposed rezoning application is not approved, the applicant would still be 
permitted to operate a licensed restaurant within the existing building, and a licensed 
patio at the front of the restaurant in the northeast side yard for 6 seats.   
 
CORPORATE STRATEGIC PLAN  (Linkage to Desired End Results) 
 

Focus Areas: 1. Skilled, Innovative and Respectful Organization, 2. Financial Sustainability, 
3. Intergovernmental Relationships, 4. Growing Our Economy, 5. Social Development, 

6. Environmental Stewardship, 7. Healthy Community 
 
Social Development 

  Hamilton residents are optimally employed earning a living wage. 
 
Healthy Community 

  Adequate access to food, water, shelter and income, safety, work, recreation and 
support for all (Human Services). 

 
APPENDICES / SCHEDULES 
 
• Appendix “A”: Location Map 
• Appendix “B”:  Draft By-law  
• Appendix “C”:  Survey Plan 
• Appendix “D”:  OMB Decision 
• Appendix “E”:  Site Plan 
• Appendix “F”:  Letters of Objection 
• Appendix “G”:  Sign Postings 
• Appendix “H”:  October 5, 2011 - Meeting Notes 
• Appendix “I”:   Staff Report PED11147 
 
:DB - Attachs. (9) 
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Authority: Item:        
Planning Committee  
Report:             (PED11147(a))    
CM:                                  

 Bill No.             

 

CITY OF HAMILTON  

BY-LAW NO.           

To Amend Zoning By-law No. 6593 (Hamilton), as Amended,  
Respecting Lands Located at 252-254 Locke Street South (Hamilton) 

 
 
WHEREAS the City of Hamilton Act, 1999, Statutes of Ontario, 1999 Chap.14, 
Sch. C. did incorporate, as of January 1st, 2001, the municipality “City of 
Hamilton”; 
 
AND WHEREAS the City of Hamilton is the successor to certain area 
municipalities, including the former area municipality known as "The Corporation 
of the City of Hamilton", and is the successor to the former regional municipality, 
namely, “The Regional Municipality of Hamilton-Wentworth”; 
 
AND WHEREAS the City of Hamilton Act, 1999 provides that the Zoning By-laws  
and Official Plans of the former area municipalities and the Official Plan of the 
former regional municipality continue in force in the City of Hamilton until 
subsequently amended or repealed by the Council of the City of Hamilton; 
 
AND WHEREAS Zoning By-law No. 6593 (Hamilton) was enacted on the 25th 
day of July 1950, which By-law was approved by the Ontario Municipal Board by 
Order dated the 7th day of December 1951 (File No. P.F.C. 3821); 
 
AND WHEREAS the Council of the City of Hamilton, in adopting Item       of 
Report 11-       of the Planning Committee, at its meeting held on the          
day of      , 2011, recommended that Zoning By-law No. 6593 (Hamilton)  be 
amended as hereinafter provided; 
 
AND WHEREAS this By-law will be in conformity with the Official Plan of the City 
of Hamilton (the Official Plan of the former City of Hamilton); 
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NOW THEREFORE the Council of the City of Hamilton enacts as follows: 
 
 
1. That Sheet No. W-13 of the District Maps, appended to and forming part 

of Zoning By-law No. 6593 (Hamilton), as amended, is hereby further 
amended as follows: 

 
(a) That Block 1 be rezoned from the “H” (Community Shopping and 

Commercial) to the “H/S-1644” (Community Shopping and 
Commercial, etc.) District, Modified; and, 

 
(b) That Block 2 be rezoned from the “H” (Community Shopping and 

Commercial, etc.) District and “D” (Urban Protected Residential - 1 
and 2 Family Dwelling) District, to the “H/S-1644” (Community 
Shopping and Commercial, etc.) District, Modified, 

 
on the lands the extent and boundaries of which are more particularly 
shown on Schedule “A” annexed hereto and forming part of this By-law. 

 
2. That the “H” (Community Shopping and Commercial, etc.) District 

regulations, as contained in Section 14 of Zoning By-law No. 6593, 
applicable to Block 1, be modified to include the following special 
requirements:  
 
Block 1 a) In accordance with Section 39 of the Planning Act, 

R.S.O. 1990, the temporary use of the lands for an 
outdoor patio, having a maximum seating 
accommodation of 36 persons located only in the rear 
yard and accessory to a restaurant use of the land at 
No. 252-254 Locke Street South, for a period not 
exceeding three years from the day of the passing of 
this By-law being the             day of              , 2011, 
shall be permitted. 

 
3. That the “H” (Community Shopping and Commercial, etc.) District 

regulations, as contained in Section 14 of Zoning By-law No. 6593, 
applicable to Block 2, be modified to include the following special 
requirements: 

 
Block 2 a) Notwithstanding range of uses permitted in Section 

14.1 of   By-law 6593, only a garage and associated 
manoeuvring area for the parking of vehicles is 
permitted. 

 
b) Section 18A(36) 1 b) of By-law No. 6593 shall not 

apply. 
 
c) Section 18A(36) 2 of By-law No. 6593 shall not apply. 

 



Appendix “B” to Report PED11147(a) (Page 3 of 4) 

4. That By-law No. 6593 (City of Hamilton) is amended by adding this By-law 
to Section 19B as Schedule S-1644. 

 
5. That Sheet W-13 of the District maps is amended by making the lands 

referred to in Section 1 of this By-law as Schedule S-1644.  
 
6. That no building or structure shall be erected, altered, extended, or 

enlarged, nor shall any building or structure or part thereof be used, nor 
shall any land be used, except in accordance with the “H” District 
provisions, subject to the special requirements in Sections 2 and 3 of this 
By-law. 

 
7. That the Clerk is hereby authorized and directed to proceed with the giving 

of notice of the passing of this By-law, in accordance with the Planning 
Act. 

 

PASSED and ENACTED this       day of      , 2011. 

   
R. Bratina 

Mayor 
 Rose Caterini 

Clerk 
   
ZAC-11-003 
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Meeting re: Courtyard Rezoning, October 5th, 2011 
 
Present: S. Bernstein    S. Robichaud           Mark Milne 
              R. Bernstein    Daniel Barnett        Brad Elliott 
              G. Zajac                                          Dale Brown 
                                                                      Mary Lou Reiman 
 
The meeting was held to discuss the idea brought forward at city planning to 
grant a temporary use zoning bylaw (3 year)  to the Courtyard Restaurant to enable it to 
have a licensed outdoor patio. 
 
Temporary use zoning by-laws can be perpetually renewed coming to Council each time 
for approval (although Council could request that a permanent zoning be put in place) 
 
It was noted that an unlicensed restaurant can have an outdoor seating area, but once the 
restaurant is licensed for inside seats, then the outdoor seating area automatically turns 
into a patio which implies a license and therefore must then meet zoning regulations. 
 
After considerable discussion and exchange of information, it was agreed that a 
temporary rezoning would satisfy any concerns of  Kirkendall residents. Included in a 
temporary rezoning would be the following conditions: 
 
That the site plan agreement includes: 

• requiring present owner to notify city if change of ownership is occurring 
• requiring present owner to state that the purchaser is aware of items in the site 

plan agreement such as no outside bar, no music and limited hours of operation as 
well as physical requirements such as fencing, sound barriers etc. 

 
Any violation of the site plan agreement is monitored by Municipal Law Enforcement. 
It is understood that if a new owner wants to change the site plan agreement, public 
notification and consultation must occur. 
The site plan can be registered on title.  
 
If ownership changes, the new owner would have to apply for a new business license.  
Business licenses must be renewed annually 
 
It was requested that the hefty fee for re-applying for temporary rezoning be waived or 
adjusted. S. Robichaud commented that staff are doing a fee review, so will take this 
suggestion into account. 
 
It was noted that granting of temporary rezoning would give time for the city and the 
neighbourhood association to work with the AGCO toward improved communication and  
possible policy changes. 
 
 
M.L. Reiman 
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CITY OF HAMILTON 
 

PLANNING AND ECONOMIC DEVELOPMENT DEPARTMENT 
Planning Division  

 

TO: Chair and Members  
Planning Committee 

WARD(S) AFFECTED: WARD 1 

COMMITTEE DATE: September 7, 2011 

SUBJECT/REPORT NO: 
Application for Amendment to the City of Hamilton Zoning By-law No. 6593 for Lands 
Located at 252-254 Locke Street South (Hamilton) (PED11147) (Ward 1) 

SUBMITTED BY: 
Tim McCabe 
General Manager 
Planning and Economic Development 
Department 

SIGNATURE:  

 

PREPARED BY: 
Daniel Barnett  
(905) 546-2424, Ext. 4445 

 
RECOMMENDATION: 
 
That approval be given to Zoning Application ZAR-11-003, by Cynthia Bernstein, 
Owner, for a change in zoning from the Community Shopping and Commercial “H” 
District and the Urban Protected Residential - 1 and 2 Family Dwelling “D” District to the 
Community Shopping and Commercial “H/S-1644” District, Modified, with a Special 
Exception, to permit the establishment of a 42 seat commercial outdoor licensed patio in 
the rear yard  and north-east side yard, accessory to the existing 30 seat restaurant, on 
lands located at 252-254 Locke Street South (Hamilton), as shown on Appendix “A” to 
Report PED11147, on the following basis:  
 
(a) That the draft By-law, attached as Appendix “B” to Report PED11147, which has 

been prepared in a form satisfactory to the City Solicitor, be enacted by City 
Council. 

 
(b) That the amending By-law be added to Section 19B of Zoning By-law No 6593 as 

“S-1644”. 
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(c) That the proposed changes in zoning conform to the Places to Grow Plan, is 
consistent with the Provincial Policy Statement, and is in conformity with the 
Hamilton-Wentworth Official Plan and the City of Hamilton Official Plan. 

 
(d) That upon finalization of the implementing By-law, the subject lands be              

re-designated from “Single & Double” Residential and “Commercial” to 
Commercial in the Kirkendall North Neighbourhood Plan.  
 

EXECUTIVE SUMMARY 
 
The purpose of this application is for a change in zoning to permit the establishment of a 
42 seat commercial outdoor licensed patio in the rear yard and the north-east side yard, 
accessory to the existing thirty 30 seat restaurant. 
 
The proposal has merit and can be supported as the proposal conforms to the Places to 
Grow Plan, is consistent with the Provincial Policy Statement, and conforms to the  
Hamilton-Wentworth Official Plan, the City of Hamilton Official Plan, and the  Kirkendall 
North Neighbourhood Plan.  The proposed rezoning is considered to be compatible with 
existing development in the surrounding area.   
 
Alternatives for Consideration - See Page 15. 
 
FINANCIAL / STAFFING / LEGAL IMPLICATIONS (for Recommendation(s) only) 
 
Financial: None. 
 
Staffing: None. 
 
Legal: As required by the Planning Act, Council shall hold at least one (1) Public 

Meeting to consider an application for a Zoning By-law Amendment. 
 
HISTORICAL BACKGROUND  (Chronology of events) 
 
Proposal 
 
The subject lands have a lot frontage of 12.2 metres on Locke Street South, and have a 
lot area of 527.6 square metres (see Appendix “C”).  The subject property is zoned, 
Community Shopping and Commercial “H” District (front portion), and Urban Protected 
Residential - 1 and 2 Family Dwelling “D” District (rear portion).  The requested Zoning 
By-law Amendment would modify the current zoning to a site-specific Community 
Shopping and Commercial “H/S-1644” District on Block 1 (see Appendix “B”) in order to 
permit a 36 seat outdoor licensed patio in the rear yard and a 6 seat outdoor licensed 
patio in the north-east side yard of the existing restaurant. 
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The proposed rezoning will also establish a site-specific Community Shopping and 
Commercial “H/S-1644” District on Block 2 (see Appendix “B”) to restrict the use to a 
garage, for the parking of vehicles. 
 
In October, 2009, the applicant submitted an application for a minor variance in order to 
convert an existing unlicensed patio to a licensed outdoor patio at the rear of an existing 
restaurant.  Through the review of the minor variance application, staff required that the 
applicant submit a minor site plan to detail the exact layout of the patio.  The applicant 
submitted a minor site plan application on November 16, 2009.  The minor variance 
application was brought before the Committee of Adjustment on November 19, 2009, 
but was tabled for staff to complete the site plan review process.  In February, 2010, the 
Committee of Adjustment approved the minor variance application subject to a 
restriction that the restaurant hours of operation shall not exceed 11:00p.m.  The 
application for minor variance was appealed to the Ontario Municipal Board (OMB) by a 
third party.   
 
In May, 2010, an OMB hearing was held with respect to the appeal of the Committee of 
Adjustment Decision to approve the proposed variances.  In July, 2010, the OMB 
denied the proposed variances, with the exception of a variance for a 6 seat outdoor 
licensed patio within the north-east side yard.  However, in the decision, the OMB stated 
that a Zoning By-law Amendment was the proper way to approach the proposal (see 
Appendix “D”).   
 
Chronology: 
 
January 11, 2011: The applicant submitted an application for rezoning in order 

to legally establish a 36 seat licensed outdoor patio at the 
rear of the subject property, along with the 6 seats within the 
north-east side yard that was approved by the OMB. The 
application for rezoning was deemed to be incomplete. 

 
April 5, 2011: Planning Justification Report received and the application 

was deemed to be complete.   
 
April 29, 2011: A notice of complete application and pre-circulation was 

mailed to all residents within 120m of the subject property. 
 
June 9, 2011: City staff and the applicant attended a meeting of the 

Kirkendall North Neighbourhood Association to better inform 
the neighbourhood association on the details of the 
proposed patio and rezoning application. 

 
August 19, 2011: Notice of Public Meeting was sent to all residents within 

120m of the subject property. 
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Details of Submitted Application 
 
Location: 252-254 Locke Street South (Hamilton) 
 
Owner: Cynthia Bernstein 
 
Applicant:    Stephen Bernstein 
 
 
Property Description:  Frontage: 12.2m 
  
       Lot Depth: 43.5m 
 
      Area:  505.9 sq. m. 
 
 
EXISTING LAND USE AND ZONING: 
 
 Existing Land Use Existing Zoning 

 
Subject Lands:  Mixed-Use, Restaurant 

and Second Storey 
Residential Dwellings 

“H” Community Shopping and 
Commercial District, and “D” 

Urban Protected Residential - 1 
and 2 Family Dwellings District. 

 
Surrounding Lands: 
 

  

West Single-Detached 
Residential Dwellings 

 

“D” Urban Protected Residential 1 
and 2 Family Dwellings District. 

 
North Commercial Uses and 

Single-Detached 
Residential Dwellings 

“H” Community Shopping and 
Commercial District, and “D” 

Urban Protected Residential - 1 
and 2 Family Dwellings District. 

 
East Duplex Dwellings “D/S-426” Urban Protected 

Residential - 1 and 2 Family 
Dwelling District, Modified.  

 
South Mixed-Use, 

Commercial Uses and 
Second Floor 

Residential Dwellings 
 
 
 

“H” Community Shopping and 
Commercial District. 
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POLICY IMPLICATIONS 
 
Provincial Growth Plan for the Greater Golden Horseshoe 
 
The application has been reviewed with respect to the Provincial Growth Plan for the 
Greater Golden Horseshoe (Places to Grow). 
 
The application conforms with the policies that manage growth within the built up area, 
as per the policies contained in Section 2.2.2 of the Places to Grow Plan. 
 
Provincial Policy Statement 
 
The application has been reviewed with respect to the Provincial Policy Statement 
(PPS) policies that contribute to the development of healthy, liveable, and safe 
communities, as contained in Section 1.1.1.  The subject lands are considered to be 
within a Settlement Area, as defined by the PPS.  As such, the application is consistent 
with Policy 1.1.3.1 with respect to focusing growth and regeneration within existing 
Settlement Areas.  The application will facilitate the on-going restaurant use on the 
subject lands and, therefore, is consistent with the Provincial Policy Statement.   
 
Hamilton-Wentworth Official Plan  
 
The subject property is designated “Urban Area” in the Hamilton-Wentworth Official 
Plan.  Policy C-3.1 outlines that a wide range of urban uses, determined through Area 
municipal Official Plans and based on full municipal services, will be concentrated in the 
Urban Area.  Policy 3.1.1 encourages compact, mixed-use to ensure people are close 
to shopping and their workplace, and that growth can be accommodated within the 
existing Urban Area.  

 
As the application is to establish an outdoor licensed patio for an existing restaurant, the 
proposal conforms to the policies of the Hamilton-Wentworth Official Plan. 
 
City of Hamilton Official Plan 
 
The subject property is designated “Commercial” in the City of Hamilton Official Plan, 
which permits establishments involved in the buying and selling of goods and services, 
business offices, hotels, convention, and entertainment facilities.  The following policies, 
among others, apply:  
 
“A.2.2 The Plan promotes a high aesthetic quality in all Commercial areas, 

and endeavours to minimize their impacts on adjacent land uses, 
most importantly, Residential uses. 

 
 
 
 



Appendix “I” to Report PED11147(a) (Page 6 of 15) 
 

 
 Vision: To be the best place in Canada to raise a child, promote innovation, engage citizens and provide diverse economic opportunities. 

Values:  Honest, Accountability, Innovation, Leadership, Respect, Excellence, Teamwork 

 

A.2.2.2 Council recognizes that the Commercial structure of the City 
operates within a hierarchy of categories ranging from the Central 
Policy Area (which, as defined by the Regional Official Plan, is 
intended to function as the “Regional Centre”) to local Commercial 
uses of a convenience type.  Except for the Central Policy Area and 
Sub-Regional Centres, the hierarchy is not designated on Schedule 
“A” to this Plan.  The location and distribution of such categories will 
be identified through Neighbourhood Plans, as set out in           
Sub-section D.2.  

 
A.2.2.35 Where Commercial Uses are proposed to be developed adjacent to 

Residential land uses, Council will be satisfied that the following 
provisions are adequately met: 

 
i) Access drive, parking, and service areas will be screened 

and/or buffered such that noise, light, or undesirable visual 
impacts emanating from the Commercial Use are mitigated; 

 
ii) Light from standards or other external lighting fixtures, 

excluding those used for store and window display or wall 
illumination, will be directed downward and shielded or 
oriented as much as practicable away from the adjacent 
Residential uses; and, 

 
iii) Light standards will be of a height that is in scale with the 

facility, but will not be of a height sufficient to create a 
nuisance to adjacent land uses. 

 
D.8.2 The boundaries between classes of land use designated on 

Schedule “A” by patterned areas, as well as any other boundaries 
on Schedules “B”, “B-1”, “B-2”, “C”, “F”, “G”, “H”, and “J-1”, are only 
intended to be general, and not to define the exact limits of any 
land use or policy.  It is intended, therefore, that minor adjustments 
may be made in respect of these boundaries in the Zoning By-law 
without the necessity of further amending this Official Plan so long 
as such By-laws conform to the general intent and purpose of this 
Plan.” 

 
As the proposal is to establish an outdoor licensed patio for an existing restaurant, with 
appropriate screening and buffering between the patio and the abutting residential 
properties, the proposal conforms to the policies of the City of Hamilton Official Plan.   
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New Urban Hamilton Official Plan (Under Appeal) 
 
The Urban Hamilton Official Plan received Ministerial Approval from the Ministry of 
Municipal Affairs and Housing on March 16, 2011, and, therefore, can no longer be 
modified.  
 
The final decision on the Urban Hamilton Official Plan has been appealed.   
 
The subject property is designated “Mixed-Use - Medium Density” in the City of 
Hamilton Urban Official Plan, and is intended to permit a full range of retail, service 
commercial, entertainment, and residential accommodation at a moderate scale.  The 
“Mixed-Use - Medium Density” designation recognizes traditional mixed-use main 
streets, other large commercial areas which serve the surrounding community, or a 
series of neighbourhoods which are intended to evolve and intensify into mixed-use, 
pedestrian oriented areas.  In accordance with Policy E.4.6.5 of Volume 1, the     
“Mixed-Use - Medium Density” designation permits the following uses:  
 
“a) Commercial uses such as retail stores, auto and home centres, home 

improvement supply stores, offices oriented to serving residents, personal 
services, financial establishments, live-work units, artist studios, restaurants, and 
gas bars.” 

 
In addition, the following policies also apply: 
 
“E.4.6.1  The range of commercial uses is intended to serve the surrounding 

community or series of neighbourhoods, as well as provide day-to-day 
retail facilities and services to residents in the immediate area.  These 
areas shall also serve as a focus for the community, creating a sense of 
place. 

 
E.4.6.2  The “Mixed-Use - Medium Density” designation shall be applied to 

traditional ‘main street’ commercial areas outside of the area designated 
“Downtown Mixed-Use”, and promote the continuation of these areas as 
pedestrian oriented mixed-use areas.  Retail and service commercial uses 
are key elements in maintaining that function and ensuring the continued 
vibrancy of the pedestrian realm. 

 
F.1.2.7  Neighbourhood plans are policies adopted by Council resolution, and do 

not form part of the Official Plan.  Any proposal for development or         
re-development must conform to the designations and policies in the 
Neighbourhood Plan. 

 
F.1.2.8  Any amendment to the Neighbourhood Plan must be evaluated using the 

provisions of Policies F.1.1.3 and F.1.1.4, and shall require a formal 
Council decision to enact the amendment. 
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F.1.1.4 When considering amendments to this Plan, including secondary plans, 
the City shall have regard to, among other things, the following criteria: 

 
a)  the impact of the proposed change on the City’s vision for a 

sustainable community, as it relates to the objectives, policies, and 
targets established in this Plan; and, 

 
b)  the impact of the proposed change on the City’s communities, 

environment and economy, and the effective administration of the 
public service.” 

 
Based on the neighbourhood plan being amended, the proposal conforms to the 
policies of the City of Hamilton Urban Official Plan. 
 
Kirkendall North Neighbourhood Plan 
 
The subject property is designated “Commercial” (Block 1) and “Single and Double 
Residential” (Block 2) in the Kirkendall North Neighbourhood Plan. 
 
The policies of the Neighbourhood Plan state: “c) Locke and Dundurn Street 
Commercial Areas: In these two areas, some provision for commercial expansion has 
been provided for, as well as the proposed elimination of some commercial areas where 
it is felt that these areas will not develop commercially.”   
 
As the proposal is to convert an exiting unlicensed restaurant patio into a licensed 
outdoor patio for a restaurant, and as the proposed outdoor patio is located entirely 
within those lands designated “Commercial”, the proposal conforms to the policies of 
the Kirkendall North Neighbourhood Plan. 
 
RELEVANT CONSULTATION 
 
Agencies/Departments Having no Comment or Objections 
 
• Urban Renewal Section, Economic Development Division 
• Traffic Engineering and Operations Section, Public Works Department 
• Operations and Waste Management Division, Public Works Department 
• Forestry and Horticulture Section, Public Works Department. 
• Hamilton Municipal Parking System. 
 
 
 
 
 
 
 



Appendix “I” to Report PED11147(a) (Page 9 of 15) 
 

 
 Vision: To be the best place in Canada to raise a child, promote innovation, engage citizens and provide diverse economic opportunities. 

Values:  Honest, Accountability, Innovation, Leadership, Respect, Excellence, Teamwork 

 

Public Consultation 
 
In accordance with Council’s Public Participation Policy, this application was             
pre-circulated to 269 property owners within 120 metres of the subject lands.  A Public 
Notice Sign was also posted on the subject lands at that time.  At the time of 
preparation of this Report, staff had received 4 letters of objection, including 1 with an 
objecting planning justification report with respect to the proposed rezoning (see 
Appendix “F“).  The concerns are discussed in the Analysis/Rationale for 
Recommendation section of this Report. 
 
ANALYSIS / RATIONALE FOR RECOMMENDATION 
(include Performance Measurement/Benchmarking Data, if applicable) 
 
1. The proposal has merit and can be supported for the following reasons: 
 

i) It is consistent with the Provincial Policy Statement and conforms to the 
Places to Grow Plan, the Hamilton-Wentworth Official Plan, and Hamilton 
Official Plan.   

 
ii) It is compatible with the type and form of development in the surrounding 

neighbourhood. 
 

iii) It is an appropriate extension of an existing commercial use that is within 
an existing mixed-use building. 

 
2. The subject lands are located within the Kirkendall North Neighbourhood on the 

west side of Locke Street South, south-west of Downtown Hamilton.  There is an 
existing 30 seat restaurant located on the first floor of a 2-storey building, the 
restaurant has an existing 6 seat licensed outdoor patio located in the north-east 
side yard near the front of building, and a 36 seat unlicensed patio located at the 
rear of the building between the building and a 5 car detached garage. 

 
The subject property is dual zoned, with the front portion of the property zoned 
“H” Community Shopping and Commercial District and the rear portion of the 
property zoned “D” Urban Protected Residential - 1 and 2 Family Dwelling 
District.  The existing mixed-use building, as well as the proposed licensed 
outdoor patio, is located entirely within the portion of the property zoned “H” 
District (see Appendix “A”).      
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The rear portion of the property is zoned “D” Urban Protected Residential - 1 and 
2 Family Dwelling District.  As an outdoor patio for a restaurant is not a permitted 
use in the “D” District, the applicant has requested to change the zoning for the 
property from a dual zoned “H” and “D” District to an “H” Community Shopping 
and Commercial, Modified, District.  In order to better protect the abutting 
residential properties, staff is proposing to establish an “H/S-1644” Community 
Shopping and Commercial, Modified, District.  The Modified “H/S-1644” 
Community Shopping and Commercial District for Block 1 will permit a 36 seat 
licensed outdoor patio to be located in the rear yard and a 6 seat licensed 
outdoor patio to be located in the north-east side yard of the subject property 
(see Appendix “B”).   

 
 Patio Seating Restriction (Block1) 
 
 Section 18.11.a) i) of Hamilton Zoning By-law No. 6593, as amended by By-law 

No. 09-210, states that no outdoor patio shall have more than 50% of the seating 
accommodated within the restaurant, or 50 seats, whichever is greater.   Through 
the site plan process, the applicant proposed a total of 46 seats, which was less 
than the 50 the applicant would have been restricted to.  Through the site plan 
review process, 4 seats were eliminated, bringing the total number of seats to 42, 
36 in the rear yard and 6 in front of the building.  In order to ensure that the 
seating for the patio is not increased, staff is requiring that Section 18.11.a) i) be 
modified to restrict the outdoor patio to a maximum of 42 seats.   

  
 Patio Located In Rear Yard (Block 1) 
 
 Section 18.11.b) i) of Hamilton Zoning By-law No. 6593, as amended by By-law 

No. 09-210, states that no outdoor patio shall be permitted on a lot where any lot 
line abuts a Residential Zone or where such lot is separated from a Residential 
Zone by a laneway.  The rear lot line and a portion of the northerly side lot line 
adjoin a residential district and, therefore, the applicant has requested an 
exemption from Section 18.11.b) i).  The proposed exemption can be supported 
for the following reasons: 

  
i) The proposed rear yard licensed outdoor patio will be restricted to a 

maximum of 36 seats. 
 

ii) The existing 5 car garage will buffer and screen the adjoining residential 
properties located at the rear and north side of the subject property, as 
well as those residential properties located to the south west of the 
subject property. 

  
iii) The existing visual barrier that surrounds the proposed patio will buffer 

and screen the adjoining residential properties located at the rear and 
north side of the subject property, as well as those residential properties 
located on the other side of the alleyway and commercial property 
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located to the south of the subject property.  Furthermore, the applicant is 
also proposing to replace the existing fencing with noise attenuation 
fencing to further protect adjoining residential properties. 

 
iv) The residential properties located to the south and south-west of the 

subject property are setback a significant distance, approximately 19m 
(62 feet), and will be separated by an alleyway and the private parking 
area of an existing commercial property. 

 
Patio Located in the North-East Side Yard (Block 1) 
 
The OMB approved a 6 seat licensed outdoor patio within the north-east side 
yard, as the patio is located at the front of the building and the building buffers 
the residential properties to the rear of the property.  The By-law modification is 
added to ensure that the new zoning reflects through the OMB approvals. 

 
 Prohibited Uses (Block 2) 
 

The following modifications would be applied to the “H/S-1644” Community 
Shopping and Commercial District for Block 2 to prohibit a licensed or unlicensed 
patio. 
 

 Within the “H” District, any building used wholly or partially for human habitation 
requires a rear yard setback of 7.5m, and in all other cases, a rear yard setback 
of 4.5m is required.  To minimize the impacts of the proposed rear yard patio, 
staff is of the opinion that it is appropriate to include a site-specific restriction 
prohibiting a patio, whether licensed or unlicensed, to be located within 16.7m 
(55 feet) of the rear lot line (see Appendix “B”).   

 
 To further ensure that the abutting residences are protected from any future uses 

or development at the rear of the subject property, staff is of the opinion that it is 
appropriate to include a site-specific restriction prohibiting all uses, except a 
garage used for the parking of vehicles or other noise attenuation features, from 
being located within 16.7m of the rear lot line (Block 2).  The 16.7m prohibited 
portion of the property is not intended to be used for a restaurant or patio or any 
other commercial use other than a garage for the parking of vehicles.  The 
applicant will still be permitted to establish a restaurant and a licensed outdoor 
patio on the front portion of the property (Block 1 - See Appendix “B”).  The 
restriction will maintain a buffer between the commercial uses and abutting 
residential uses, as well as prevent the encroachment of commercial uses 
towards the abutting residential properties.   
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 Parking Setbacks (Block 2) 
 
 Section 18A.36.1 b) requires that parking for a restaurant be setback 12m from a 

residential district, and Section 18A.36.2 requires that the point of ingress and 
egress for parking and manoeuvring for a restaurant be setback 30m from a 
residential district.  The existing 5 car garage is located within 0m of the 
residential district to the west and north, and the point of ingress and egress is 
located 0m from the residential district to the west and southwest.  In order to 
recognize the existing situation, staff is requiring that Section 18.A.36.1 b) be 
modified to require a 0m separation for the parking and manoeuvring for the 
parking associated with a restaurant, and that Section 18.A.36.2 be modified to 
require a 0m setback for a point of ingress and egress for parking associated 
with a restaurant.   

 
3. The proposed outdoor patio is subject to site plan approval.  The applicant has 

submitted a minor site plan application that staff is currently reviewing.  Through 
the site plan approval process, staff will note that a bar, outside sound system, 
and outside music are prohibited from being located on the outdoor patio, which 
will assist in reducing the noise, as well as other impacts that the licensed 
outdoor patio would create on adjoining residential properties.  Furthermore,    
By-law No. 09-210 states that a portion of a lot on which the Outdoor Patio is 
permitted on shall not be used for commercial entertainment or commercial 
recreation, including live or recorded music, or dancing facilities.  In addition, site 
plan approval will not include any seat to be located between the garage and the 
northerly property line, and that a planting area be established between the 
garage and the northerly property line, which will provide additional buffering and 
screening for the residential property located at the north side of the subject 
property (see Appendix “E”).  The principal entry and exit of patrons will be 
restricted to Locke Street South, which will direct patrons entering or leaving the 
patio towards Locke Street South and away from the abutting residential 
properties, which will further separate the patio from the adjoining residential 
properties. In addition, the existing unlicensed patio is located between the 
mixed-use building and detached 5 car garage.  The patio is surrounded by a 
1.8m (6 feet) high solid board fence, which the applicant will be replacing with 
noise attenuation fence.  This fence will also screen the patio from view and 
maintain the privacy of neighbouring residents, and provide buffering between 
the patio and the neighbouring residents (see Appendix “E”).   
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4. The applicant previous applied for a minor variance application under Section 45 
of the Planning Act.  Staff recommended that the proposed variances be 
approved and the application was given approval by the Committee of 
Adjustment, however, the application was appealed to the OMB.  The Board 
decision approved a 6 seat outdoor licensed patio to be located in the north-east 
side yard, but turned down the proposed variances for a 36 seat rear yard 
outdoor licensed patio.  The decision stated that an application for Rezoning was 
a more appropriate avenue with respect to addressing the proposal.  The Board 
decision also stated that: “The Board does not disagree with this owner that this 
particular outdoor patio may be appropriate for this location, given the existing 
five car garage at the rear may provide sufficient separation and buffer between 
the patio activities and the residential dwelling.  However, the issue is conformity 
with the By-law which dictates that the use (restaurant) must also be permitted in 
the residential zone when the site has dual zoning.  Restaurant is not a permitted 
use in the residential zone.” (See Appendix “D” - Page 5) 

 
5. Four letters of objection were received in response to the Pre-Circulation notice, 

including one with an objecting Planning Justification Report (see Appendix “F”).  
The objecting parties are of the opinion that the proposed rear yard outdoor 
licensed patio will negatively impact the neighbouring residence due to increased 
noise, odours, garbage, unacceptable social behaviour, the value to the area, 
parking, and that the proposal could set a precedent.  The objecting parties also 
had concerns with respect to the public participation process, expressing 
concerns with respect to clearly identifying the difference between a “patio” and 
an “outdoor patio”, and with the fact that the public notice sign was located in 
such a manner as to be less noticeable from the street.  The Planning 
Justification Report concluded that the proposal is contrary to the Official Plan, 
does not address mitigation measures, and expresses the opinion that the issue 
of regulating rear outdoor patios should be reviewed comprehensively (on a City 
Wide basis) rather than be dealt with on an ad hoc (site-specific) basis. 

 
Odours, Garbage, and Parking: The conversion of the patio from an unlicensed 
rear yard patio to a licensed rear yard outdoor patio will not increase the existing 
levels of odours, and garbage, and will not increase the parking demand of the 
site.   
 
Noise: Staff is of the opinion that the existing garage, fencing, including noise 
attenuation fencing, setbacks, and mitigation measures required as part of the 
site plan approval process will ensure that the noise generated from the site will 
be kept to acceptable levels and will not negatively impact abutting residential 
properties.  Furthermore, Section 18.11.e) prohibits an outdoor patio from being 
used for entertainment or amusement, and prohibits live or recorded music, as 
well as dance facilities.  
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Property Value: The establishment of the proposed licensed outdoor patio will not 
negatively impact the value of the area due to the required mitigation measure 
required as part of site plan approval. 
 
Precedent for Similar Applications: Every application is evaluated on its own 
merits, and the situation for the subject property is unique.  The subject property 
is a deep lot, whereas the majority of properties along Locke Street South are 
shallow lots.  Also, the subject property has a large detached garage at the rear 
of the property that provides buffering and screening for abutting residents, and 
the existing setback of approximately 19 metres between the existing residents 
and the proposed licensed outdoor patio that other properties would not have.  
Therefore, Planning staff is not of the opinion that the issue of how to regulate 
rear outdoor licensed patios should not be reviewed strictly on a comprehensive 
(City Wide) basis, as such an approach does not take into consideration the 
unique situation that exists for the subject property. 
 
As each application is evaluated on its own merits it is not recommended that 
that the regulation of rear outdoor licensed patio be conducted through a 
comprehensive City Wide approach, as most prop 
 
Participation Process: The original location of the Public Meeting notice sign was 
not satisfactory to Planning Staff in that it was no prominently located.  In 
discussions with the applicant, a second sign was placed on-site giving notice to 
the public of a Public Meeting, what the application was for, the date, time, and 
location of the Public Meeting, and directing interested parties who want further 
details to consult the original sign, which is legible from a public highway and a 
place to which the public has access, but is not clearly visible such that most 
pedestrians and motorists would easily see the original sign (see Appendix “G”). 
 
In response to comments received from the public, staff required that the 
applicant include the phrase “outdoor licensed patio” on the second sign.  The 
Public Meeting Notice was updated to include the phrase “outdoor licensed patio” 
to better inform neighbouring residents and property owners of the exact nature 
of the proposed rezoning application.   
 
Official Plan Conformity:   
 
As was mentioned in the policy Implication section of this Report, the subject 
property is designated “Commercial” in the City of Hamilton Official Plan, and the 
proposal complies with the City of Hamilton Official Plan. 
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ALTERNATIVES FOR CONSIDERATION: 
(include Financial, Staffing, Legal and Policy Implications and pros and cons for each 
alternative) 
 
If the proposed rezoning application is not approved, the applicant would still be 
permitted to operate a licensed restaurant within the existing building, and a licensed 
patio at the front of the restaurant on the north-east side yard.   
 
CORPORATE STRATEGIC PLAN  (Linkage to Desired End Results) 
 

Focus Areas: 1. Skilled, Innovative and Respectful Organization, 2. Financial Sustainability, 
3. Intergovernmental Relationships, 4. Growing Our Economy, 5. Social Development, 

6. Environmental Stewardship, 7. Healthy Community 
 
Social Development 

  Hamilton residents are optimally employed earning a living wage. 
 
Healthy Community 

  Adequate access to food, water, shelter and income, safety, work, recreation and 
support for all (Human Services). 

 
APPENDICES / SCHEDULES 
 
• Appendix “A”: Location Map 
• Appendix “B”: Draft By-law and Schedule A Map 
• Appendix “C”: Survey Plan 
• Appendix “D”: OMB Decision 
• Appendix “E”: Site Plan 
• Appendix “F”: Letters of Objection 
• Appendix “G”: Sign Postings 
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