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Planning Division
TO: Chair and Members WARD(S) AFFECTED: WARD 8
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Appeal of Sign Variance Application SV-11-008 for the Property Located at 1000 Upper
James Street (Hamilton) - Denied by the Director, Planning Division (PED12057)
(Ward 8)

SUBMITTED BY: PREPARED BY:

Tim McCabe Timothy Lee

General Manager (905) 546-2424, Ext. 1249
Planning and Economic Development
Department

SIGNATURE:

RECOMMENDATION

That the Appeal of Sign Variance Application SV-11-008, Albanese Branding (c/o
Judy Boswell), Applicant, for variances to the Hamilton Sign By-law (10-197), to
reduce the setback of a ground sign to all property lines from 7.9 metres to 1 metre;
increase the maximum height of the ground sign from 7.5 metres to 10.6 metres; and,
allow for a ground sign without displaying the municipal address of the subject property
with the numerals having a minimum height of 15 cm, to permit the installation of an
‘electric message display’ board on the existing ground sign, for the property known as
1000 Upper James Street (Hamilton), as shown on Appendix “A” to Report PED12057,
be Denied on the following basis:

(@) That the proposed variances conflict with the general intent and purpose of Sign
By-law No. 10-197, and do not meet the four tests for sign variances provided in
Section 6.5 of the By-law.

(b)  That approval of the application could encourage other similar applications
which, if approved, would undermine the intent and purpose of the Sign By-law.
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EXECUTIVE SUMMARY

Variances to the City of Hamilton’s Sign By-law to reduce the minimum required setback
of a ground sign, increase the maximum height of a ground sign, and to permit a ground
sign without displaying the municipal address of the subject property are required to
permit the installation of an ‘electronic message display’ board on the existing ground
sign, as it currently does not conform to the Sign By-law. Albanese Branding proposed
to install an ‘electronic message display’ board on an existing ground sign located at
1000 Upper James Street (Hamilton) (see Appendix “A”). The requested variances
were denied by the Director of Planning on November 24, 2011, and the application was
appealed by the applicant on December 15, 2011. Staff recommends that the appeal
be Denied on the basis that the requested variances conflict with the general intent and
purpose of Sign By-law 10-197, do not meet the four tests for sign variances provided in
Section 6.5 of the By-law, and the approval of the application could set a precedent for
other future applications to install ‘electronic message display’ boards on
‘grandfathered’ ground signs.

Alternatives for Consideration - See Page 8.

FINANCIAL / STAFFING / LEGAL IMPLICATIONS

Financial: N/A.
Staffing: N/A.

Legal: N/A.

HISTORICAL BACKGROUND

Proposal

The subject lands are located on the southwest corner of Upper James Street and
Jameston Avenue (see Appendix “A”). Current uses on the property include a jewellery
store and a carpet store, with parking provided in front of the building. The existing
ground sign is located between the Upper James Street lot line and the commercial
parking lot, and is setback 1.0 metre from the front lot line, whereas a setback of 7.9
metres is required. The height of the ground sign is 10.6 metres, which exceeds the
maximum allowable height of 7.5 metres. The existing sign does not display the
municipal address of the property, whereas such information is required on all ground
signs. Notwithstanding the non-compliance status of the sign with respect to the
setbacks and height, the sign is recognized/grandfathered under Section 3.4 of the Sign
By-law, as is required under Sub-section 99(1) of the Municipal Act, 2001.

Vision: To be the best place in Canada to raise a child, promote innovation, engage citizens and provide diverse economic opportunities.
Values: Honesty, Accountability, Innovation, Leadership, Respect, Excellence, Teamwork



SUBJECT: Appeal of Sign Variance Application SV-11-008 for the Property
Located at 1000 Upper James Street (Hamilton) - Denied by the
Director, Planning Division (PED12057) (Ward 8) - Page 3 of 9

The applicant proposes to install a new double-sided ‘electronic message display’ board
(see Appendix “B”) within the existing ground sign structure. A Sign Variance
application was required, as the proposed installation of the ‘electronic message
display’ board is considered a ‘substantial alteration’, and variances are required to
address By-law deficiencies.

City of Hamilton Sign By-law (By-law 10-197)

Hamilton City Council approved a new Sign By-law (10-197) on August 12, 2010, with
amendments approved in December 2010, and September 2011, to regulate signs and
other advertising devices. The new Sign By-law permits the consideration of variances
under Part 6.0. As set out under Section 6.3 of the By-law, variances may be
authorized by the Director of Planning. Section 6.6 of the By-law allows an applicant to
appeal decisions on variance applications to the Planning Committee for a hearing.
Council may uphold or vary the recommendations of the Planning Committee, and the
applicant is not entitled to a further hearing before Council. The decision of Council is
final.

Under Section 5.2 of the By-law, ground signs are permitted subject to provisions with
respect to setbacks, height, and maximum sign area. Section 5.2(g)iii) allows for a
ground sign with an ‘electronic message display’ board, with a maximum 50% of the
sign face area, provided that no copy shall be displayed for less than three seconds and
the colour and intensity of illumination does not change.

Section 3.4 of the By-law applies, as the existing ground sign is considered to have
been lawfully displayed on the day of the passing of the Sign By-law. The existing
ground sign may continue to be displayed without having to comply with all of the
requirements of the current Sign By-law (10-197), including the provisions with respect
to setbacks, height and maximum sign area, provided it is not ‘substantially altered’ in a
manner that would bring it into non-compliance or increase its non-compliance with the
Sign By-law.

Under Section 3.4 of the Sign By-law, the ‘grandfathered’ status of a sign is preserved,
provided the sign is not ‘substantially altered’. Neither the Municipal Act nor the Sign
By-law defines the meaning of ‘substantially altered’. However, guidance is given by
describing what it is not, as follows:

. Municipal Act:

Section 99(1) prescribes that: “The maintenance and repair of the advertising
device or change in the message or contents displayed is deemed not in itself to
constitute substantial change.”
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° Sign By-law:

Section 3.4 states that: “Anything done to preserve the condition of the sign or to
prevent deterioration of a sign, including the restoration of a sign by removing or
replacing worn out, missing, damaged, or broken parts, or a change in the
message or copy displayed by the sign does not in itself constitute a substantial
alteration.”

Legal staff has advised there is no case law interpreting the meaning of ‘substantial
alteration’. However, in consultation with Legal, the following indices for assessing
whether or not a sign is ‘substantially altered’ were identified:

. Building Permit:

If a Building Permit is required for an alteration to the sign, the alteration is likely
‘substantial’, subject only to the owner establishing that the alteration was for the
sole purpose of maintenance/repair/restoration. In this instance, Building staff
has confirmed that a Building Permit is required, subject to compliance with the
regulations of the Sign By-law.

° Sign Type:

A change in the nature of the sign is indicative of a ‘substantial alteration’. In this
regard, the proposed alteration would go beyond the changing of the ‘message’
or ‘copy’ displayed on the sign, and results in a change to the medium in which
the ‘message’ or ‘copy’ is to be displayed. More specifically, the proposed
change is from a sign panel to an ‘electronic message display’, which is highly
regulated by the Sign By-law, including the displaying of the date and time.

Based on the foregoing, the proposal involving the replacement of an existing static sign
face with a double-sided electronic message display, which is addressed in the
Hamilton Sign By-law (10-197) as a distinct type of sign, was considered to be a
‘substantial alteration” to an existing sign, which would terminate the
grandfathered/non-compliant status of the sign under Section 3.4 of the Sign By-law,
and require the sign to comply with all of the requirements of the Sign By-law (10-197).
Accordingly, a variance application was required in connection to the setback, height,
and display of municipal address requirements of the Sign By-law to permit the addition
of a proposed ‘electronic message display’ board.
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Proposed Sign Variances for Application SV-11-008

Albanese Branding have applied for variances to Hamilton’s Sign By-law (10-197) to
address By-law deficiencies for an existing legal non-conforming ground sign for the
purpose of installing an ‘electronic message display’ board, which will replace a portion
of the existing static sign face, as shown in the sign specifications (see Appendix “B”).

The requested variances are as follows:

(2) Reduction in the setback from all property lines from 7.9 metres (75% of the
height of the ground sign) to 1 metre;

(2) Increase in the maximum height of the ground sign from 7.5 metres to 10.6
metres; and,

(3) Allow for a ground sign without displaying the municipal address of the subject
property with the numerals having a minimum height of 15 cm.

Variances to these non-compliances with the Sign By-law are required to permit the
installation of a double-sided, ‘electronic message display’ board, as the proposed
changes to the existing ground sign are considered a ‘substantial alteration’, thereby
terminating its grandfathered status under Section 3.4 of the Sign By-law, and resulting
in the sign having to comply with all of the requirements of the Sign By-law. The
existing ground sign consists of a double-sided, static sign face displaying current
tenants on the subject property, as shown in Appendix “C”.

Under Section 5.2.2(g)(iii)), an ‘electronic message display’ board is permitted on a
ground sign allocated to a maximum of 50% of the total sign face, provided that no copy
displayed on the electronic message display board shall be displayed for less than 3
seconds, during which there shall be no movement or change in colour or intensity in
illumination. An ‘electronic message display’ is defined as part of a sign composed of
electronically controlled copy. Such animated displays would be permitted under a new
relocated sign that conforms to all provisions with the Sign By-law.

A letter from the Director of Planning to deny the requested variances was sent to the
applicant on November 24, 2011 (see Appendix “D”). On December 15, 2011, the
applicant verbally appealed the decision to City Clerks, with a follow up letter (see
Appendix “E”).
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POLICY IMPLICATIONS

. N/A.

Sign By-law is regulated under The Municipal Act, and Provincial and Municipal
Policy documents do not apply.

RELEVANT CONSULTATION

Departments/Agencies having no concerns or objections:

e Taxation Division, Corporate Services Department.
e Legal Services.

Traffic Engineering (Public Works Department)

The existing sign may be within the proposed road widening of Upper James Street.

Building Construction Section (Building Services Division)

Section 5.2.2(f) permits a ground sign with a maximum height of 7.5 metres. As the
existing sign is 10.6 metres, it does not conform to the Sign By-law. In addition, the
municipal address of the subject property is not displayed on the ground sign, whereas
Section 5.2.2(g) requires such information to be displayed. Finally, Section 5.2.2(i)
permits a ground sign with a minimum setback of 1.5 metres, or 75% of the total height
of the ground sign, from all property lines. As the height of the ground sign is 10.6
metres, the setback must be 7.9 metres from all property lines.

Development Engineering (Growth Management Division)

The existing right-of-way width of Upper James Street adjacent to the subject property
is 110 feet (33.5 metres). The ultimate right-of-way width is 120 feet (36.5 metres). As
properties on the other side of Upper James Street have already been dedicated for
road widening, a 10 foot (3.04 metres) road widening will be required to be dedicated to
the City when the subject property is redeveloped.
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ANALYSIS / RATIONALE FOR RECOMMENDATION

Section 6.5 of Sign By-law 10-197 directs that the consideration of variances shall have
regard to four tests, which are set out as follows:

a) Special circumstances or conditions applying to the land, building, or use
referred to in the application.

Comment:

The subject property is fully developed with an existing building with various retalil
establishments. The property is approximately 3,370 square metres in size, with
62.2 metres of frontage along Upper James Street and 55.3 metres of frontage
along Jameston Avenue. The sign could be rebuilt to a shorter height with the
municipal address displayed on the ground sign, and relocated to conform to the
maximum setback requirements. With respect to the existing sign, it is
‘grandfathered’ in accordance with Section 3.4 of the Sign By-law. However, based
on the size and layout of the site, there are opportunities to relocate the sign to
ensure conformity with the Sign By-law. The attributes of the property are not any
different from other commercial properties fronting along Upper James Street;
therefore, there are no special circumstances or conditions that apply.

b) Whether strict application of the provisions of this By-law in the context of
the special circumstances applying to the land, building, or use would result
in practical difficulties or unnecessary and unusual hardship for the
applicant, inconsistent with the general intent and purpose of this By-law.

Comment:

The proposed replacement of a portion of the existing static sign face to a
double-sided “electronic message display” would allow additional opportunities for
advertising.  However, the Sign By-law provides for more than sufficient
opportunities for retail advertising if static sign faces are maintained. Continued use
and restoration of the sign is permitted in accordance with Section 3.4 of the Sign
By-law. There are no special circumstances pre-existing on the subject lands, and
the refusal of the variances would not result in hardship for the applicant.
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c) Whether such special circumstances or conditions are pre-existing and not
created by the sign owner or applicant.

Comment:

The existing ground sign was built by the owners of the property approximately ten
years ago, and was subject to the applicable By-laws at the time of construction.
As the Sign By-law has since been adopted by Council and updated, the existing
ground sign is effectively ‘grandfathered’ under Section 3.4 of the Sign By-law.
Such status will be lost if the proposed ‘electronic message display’ is retrofitted
into the existing ground sign. There are no special circumstances or conditions
pre-existing that were not created by the sign owner.

d) Whether the sign that is the subject of the variance will alter the essential
character of the area in which the sign will be located.

Comment:

The proposed changes to the existing ground sign could alter the essential
character of the area, as it could set a precedent for other existing ground signs to
install double-sided ‘electronic message display’ boards, which would undermine
the Sign By-law.

ALTERNATIVES FOR CONSIDERATION

Option 1:

Council may decide to support the requests for Variances 1, 2, and 3, which will permit
the addition of the ‘electronic message display’ boards to the existing ground sign. This
alternative is not recommended, as approval of the application could encourage other
similar applications which, if approved, would undermine the purpose and intent of the
Sign By-law. In this regard, staff has received inquiries from other parties who are
desirous of adding ‘electronic message display’ boards to existing ground signs,
including a major fast food chain.

Option 2:

Council may deny the requests for Variances 1, 2, and 3, where the installation of the

‘electronic message display’ boards will not be permitted. This is the recommended
alternative.
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CORPORATE STRATEGIC PLAN

Focus Areas: 1. Skilled, Innovative and Respectful Organization, 2. Financial Sustainability,
3. Intergovernmental Relationships, 4. Growing Our Economy, 5. Social Development,
6. Environmental Stewardship, 7. Healthy Community

Healthy Community

. Plan and manage the built environment.

APPENDICES / SCHEDULES

Appendix “A”: Location Map

Appendix “B”: Sign Specifications

Appendix “C”: Photos of Proposed Sign

Appendix “D”: Letter of Denial for Requested Variances to Applicant
Appendix “E”: Appeal Letter by Applicant

‘TL
Attachs. (5)
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Location Map =
Hamilton
PLANNING AND ECON OMIC DEVELOPMENT DEPARTMENT
File Name/Number: Date:
Sv-11-008 February 21, 2012
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Subject Property
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EFFORT TRUST

242 MAIN STREET EAST TELEPHONE: (905) 528-8956
HAMILTON, ON L8N 1HS FAX: (905) 528-2165
May 4th 2011

To: The City of Hamilton Building Department
Re: Sign Permit Application
Dear Sir/Madam,

The Effort Trust Company authorizes the tenant, H. William Jewellers and the contractor, Burlington Signs
National to obtain a sign permit to supply and install the proposed signage at 998 Upper James Street,
Hamilton, ON,

Sincerely,
THE EFFORTARUST COMPANY
Per;
J/
Andrew Nevills

Commercial Property Manager
Tel: 905-528-8600 Ext. 4165
Fax: 905-528-2165

SHCommereiahWENDYWord LETTERMEAD, doe



Appendix “B” to Report PED12057 (Page 2 of 3)

S — B

e S —

Exlating Sign Lo

BB 8w 10 aquare skesl posia |

Exisling Sign B

207 20° base plalss __
“thick T

|— 1.8° & 1.5" welded 2
Flousszam

Approprieta Allaneon ballasd

A1E* Pexiglass sign face

e laca wilh s ExT frame, -
1.6" & 1.5" walded aluminum construction__

Fastaned 1o exisiing posis using 3/8* din x 3°
nickel plated, sieal bolls and washas {16-20)

LED Retro-fit

*Hebuild existing box 1o accommodate LED
=82% ¥ 82" full ¢olour display {double-sided)
~Adding 130-140 Ibs,

+Utllizing existing powar supply

Extaling Sign f AL' 2y

2w U aquare shewlponts |

4 -1 7w 12 ihlek wotdod gesants
4" 24" k& st Basa plate

— SN S

1 5 thrasded rod woldedto_______ | & 1
gelvaniced slanl cage

¥ dle. x ¥ deep, poured,
soncrele foobings

* * Hame: Albzness Branding - Judy Boswell Sales: Mika Thompseon

* T
B"fﬁ r s ns Phon: 005-526-0067 x18 Iis:t:.ner: Mike Thompson

Fax: June 14, 2011
NATIONAL )

E-Mzill:  |udyc@albanesebranding. com dce

www. burlingtonsign



Appendix “B” to Report PED12057 (Page 3 of 3)

PAWNBROKERS
_ DRIVETHRU

o

**i'

S + Hame: Albanese Branding - Judy Boswell Sales: Miks Thompeon
- - Phaone: 005.5268-0087 ¢ 16 Designer: Miks Thompeon
Burlington Signs [ June 14, 2011
E-Mal randing.com .

NATIONAL
1225 Advance Rd. Wall 12 lington 00, LTM 167 Telgphane: g i 1 www.burlingtonsigns.com

e property of Burlinglen i i g e wrllER cankent,



Appendix “C” to Report PED12057 (Page 1 of 3)

SJ3]|aMa SWel|jIm H 13y

NO uo}jiwey

sawerJaddn 000T-866



Appendix “C” to Report PED12057 (Page 2 of 3)

Alexanian
Ca & Flooring

exanian.com

PAWNBROKERS
DRIVE-THRU

’ S You Dor't Mind
ngmg[ess.’

| H.WILLIAMS

i JEWELLERY

nmTy -7 i 3 .
‘J rﬁé m o 1 [WE Buy G#

03/19/2012 14:39




Appendix “C” to Report PED12057 (Page 3 of 3)

B

2] 3:."5.“.!_"‘-': 2 5 ¥l
N | We Buy
o5 | | INSTANT CASd
03719/2042.14:39 . e




Appendix “D” to Report PED12057 (Page 1 of 1)

Malling Address: Planning and Economic Development Department
—_— 71 Main Street West, 5th Floor N h !
) — ) ) Planning Division, Development Planning, West Section
I | . “ Hamilten, Ontario i N )
Canada L3P 4Y5 71 Main Street West, 5" Floor, Hamilton ON, L8P 4Y5
: www. hamilton, ca Phone: 905-546-2424 Fax: 905-540-6142
Hamilton
November 24, 2011 FILE: SV-11-001
Judy Boswell
Albanese Branding
435 York Boulevard
Hamilton ON L8R 3K3
Dear Madam:
RE: Sign Variance Application, 1000 Upper James Street, Hamilton

Please be advised that pursuant to By-law No. 10-197, which regulates signs and other
advertising devices pursuant to the provisions of the Municipal Act and which delegates the
approval of variances from the provisions of the By-law to the Director of Planning, | hereby
deny Sign Variance Application (SV-11-008) with respect to the following variances to permit an
electronic message display within an existing sign:

(1) Reduction in the setback from all property lines from 7.9 metres (75% of the height of the
ground sign) to 1 metre;

(2) Increase in the maximum height of the ground sign from 7.5 metres to 10.6 metres; and,

(3) Allow for a ground sign without displaying the municipal address of the subject property
with the numerals having a minimum height of 15 cm.

The reason for the refusal is that the proposed variances confiict with the general intent and
purpose of the By-law, and do not meet the 4 tests for sign variances provided in Section 8.5 of
By-law 10-197. Approval of the application could encourage other similar applications which, if
approved, would undermine the intent and purpose of the By-law. In accordance with Section
8.6 of the By-law, the applicant may appeal this decision to the Planning Committee within 21
days of the date of this decision to Vanessa Robicheau, Legislative Assistant, Planning
Committee, Gity Clerks, City of Hamilton, Ontario. Should you have any questions please
contact Timothy Lee at 905-546-2424 ext. 1249 or by email at Timothy.Lee@hamilton.ca.

Yours truly,

S M SN

Paul Mallard, MCIP OPPI RPP
Director, Planning Division

ce. E. John, Senior Project Manager, Planning Division — West
S. Robichaud, Manager, Planning Division
J. Caetano, Manager of Building Construction
D. Ortiz, Manager, Building, Engineering & Zoning Section
Terry Whitehead, Councillor, Ward 8
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albﬁesebranding

strategy - marketing - design

January 11, 2012

Vanessa Robicheau

Legislative Assistant

City Clerk’s Office

.City of Hamilton

City Hall, 71 Main St. W., 1st Floor
Hamilton, ON L8P 4Y5

Dear Vanessa;

His letter will inform you of our desire to appeal the decision of the Planning Committee, re:
Sign variance Application, 1000 Upper James Street Hamilton Ontario dated November 24,
2011,

While I appreciate that the letter states that an appeal must be made to you within 21 days
of the decision, please know that I did not receive the letter at my office until December
13", at which time I called your office and left a message. That message indicated that you
were on vacation. I also called Tim Lee’s office and he too was away on vacation. I then
called Councillor Whitehead's office and spoke with Colleen (the Councillor was in-camera). I
tald her of my dilemma in not being able to reach anyone and she said that she would make
some calls and get back to me, She never did.

Tim replied to my email on December 21* stating that he would inquire as to what I should

do but I did not hear back from him either. I emailed him again on January 3 and his reply
indicated that I should read the letter re: timing, however he did write an email to you that
day asking you to advise on next steps to which you replied on January 6™, that "This is not
an appeal that City Clerk's manages” and referred me to Scott Baldry.

I replied asking how to get in touch with Scott Baldry (even though he was copied on the
email he did not get in touch with me and no contact Information was provided.) I then
heard from Tim Lee today who said it is Indeed through you and your office that I arrange
the appeal. So, here it is!

I have also spoken with Councillor Whitehead today and, by copy to him, would like to
request that my appeal be placed on the schedule and that you please advise me of next
steps.

Albanese Branding & Communications

cc. Terry Whitehead - Councillor Ward 8
Glen Watts, Owner - H Williams Jewellery
Jim Albanese, Owner - Albanese Branding & Communications
Paul Maltard, Director - Planning Division

Building Exceplional Brands and Markeling for Greater Success

Ado York Boulevard  Hamilton, OR LBR 383 Phene 900 L36 006/ bax 90L L26 0880 wﬂ‘\mnibﬂw:ﬁbﬁ'ﬂ‘ndmg(&m



