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RECOMMENDATION 

 
That the Appeal of Sign Variance Application SV-11-008, Albanese Branding (c/o 
Judy Boswell), Applicant, for variances to the Hamilton Sign By-law (10-197), to 
reduce the setback of a ground sign to all property lines from 7.9 metres to 1 metre; 
increase the maximum height of the ground sign from 7.5 metres to 10.6 metres; and, 
allow for a ground sign without displaying the municipal address of the subject property 
with the numerals having a minimum height of 15 cm, to permit the installation of an 
‘electric message display’ board on the existing ground sign, for the property known as 
1000 Upper James Street (Hamilton), as shown on Appendix “A” to Report PED12057, 
be Denied on the following basis: 
 
(a) That the proposed variances conflict with the general intent and purpose of Sign 

By-law No. 10-197, and do not meet the four tests for sign variances provided in 
Section 6.5 of the By-law. 

 
(b) That approval of the application could encourage other similar applications 

which, if approved, would undermine the intent and purpose of the Sign By-law. 
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EXECUTIVE SUMMARY 

 
Variances to the City of Hamilton’s Sign By-law to reduce the minimum required setback 
of a ground sign, increase the maximum height of a ground sign, and to permit a ground 
sign without displaying the municipal address of the subject property are required to 
permit the installation of an ‘electronic message display’ board on the existing ground 
sign, as it currently does not conform to the Sign By-law.  Albanese Branding proposed 
to install an ‘electronic message display’ board on an existing ground sign located at 
1000 Upper James Street (Hamilton) (see Appendix “A”).  The requested variances 
were denied by the Director of Planning on November 24, 2011, and the application was 
appealed by the applicant on December 15, 2011.  Staff recommends that the appeal 
be Denied on the basis that the requested variances conflict with the general intent and 
purpose of Sign By-law 10-197, do not meet the four tests for sign variances provided in 
Section 6.5 of the By-law, and the approval of the application could set a precedent for 
other future applications to install ‘electronic message display’ boards on 
‘grandfathered’ ground signs. 
 
Alternatives for Consideration - See Page 8. 
 

FINANCIAL / STAFFING / LEGAL IMPLICATIONS  

 
Financial: N/A. 
 
Staffing:  N/A. 
 
Legal:  N/A. 
 

HISTORICAL BACKGROUND   

 
Proposal 
 
The subject lands are located on the southwest corner of Upper James Street and 
Jameston Avenue (see Appendix “A”).  Current uses on the property include a jewellery 
store and a carpet store, with parking provided in front of the building.  The existing 
ground sign is located between the Upper James Street lot line and the commercial 
parking lot, and is setback 1.0 metre from the front lot line, whereas a setback of 7.9 
metres is required.  The height of the ground sign is 10.6 metres, which exceeds the 
maximum allowable height of 7.5 metres.  The existing sign does not display the 
municipal address of the property, whereas such information is required on all ground 
signs.  Notwithstanding the non-compliance status of the sign with respect to the 
setbacks and height, the sign is recognized/grandfathered under Section 3.4 of the Sign 
By-law, as is required under Sub-section 99(1) of the Municipal Act, 2001.  
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The applicant proposes to install a new double-sided ‘electronic message display’ board 
(see Appendix “B”) within the existing ground sign structure.  A Sign Variance 
application was required, as the proposed installation of the ‘electronic message 
display’ board is considered a ‘substantial alteration’, and variances are required to 
address   By-law deficiencies.  
 
City of Hamilton Sign By-law (By-law 10-197) 
 
Hamilton City Council approved a new Sign By-law (10-197) on August 12, 2010, with 
amendments approved in December 2010, and September 2011, to regulate signs and 
other advertising devices.  The new Sign By-law permits the consideration of variances 
under Part 6.0.  As set out under Section 6.3 of the By-law, variances may be 
authorized by the Director of Planning.  Section 6.6 of the By-law allows an applicant to 
appeal decisions on variance applications to the Planning Committee for a hearing.  
Council may uphold or vary the recommendations of the Planning Committee, and the 
applicant is not entitled to a further hearing before Council.  The decision of Council is 
final. 
 
Under Section 5.2 of the By-law, ground signs are permitted subject to provisions with 
respect to setbacks, height, and maximum sign area.  Section 5.2(g)iii) allows for a 
ground sign with an ‘electronic message display’ board, with a maximum 50% of the 
sign face area, provided that no copy shall be displayed for less than three seconds and 
the colour and intensity of illumination does not change. 
 
Section 3.4 of the By-law applies, as the existing ground sign is considered to have 
been lawfully displayed on the day of the passing of the Sign By-law.  The existing 
ground sign may continue to be displayed without having to comply with all of the 
requirements of the current Sign By-law (10-197), including the provisions with respect 
to setbacks, height and maximum sign area, provided it is not ‘substantially altered’ in a 
manner that would bring it into non-compliance or increase its non-compliance with the 
Sign By-law.  
 
Under Section 3.4 of the Sign By-law, the ‘grandfathered’ status of a sign is preserved, 
provided the sign is not ‘substantially altered’.  Neither the Municipal Act nor the Sign   
By-law defines the meaning of ‘substantially altered’.  However, guidance is given by 
describing what it is not, as follows: 
 
 Municipal Act: 

  
Section 99(1) prescribes that: “The maintenance and repair of the advertising 
device or change in the message or contents displayed is deemed not in itself to 
constitute substantial change.” 
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 Sign By-law: 
  
Section 3.4 states that: “Anything done to preserve the condition of the sign or to 
prevent deterioration of a sign, including the restoration of a sign by removing or 
replacing worn out, missing, damaged, or broken parts, or a change in the 
message or copy displayed by the sign does not in itself constitute a substantial 
alteration.” 
 

Legal staff has advised there is no case law interpreting the meaning of ‘substantial 
alteration’.  However, in consultation with Legal, the following indices for assessing 
whether or not a sign is ‘substantially altered’ were identified: 
 
 Building Permit: 
 

If a Building Permit is required for an alteration to the sign, the alteration is likely 
‘substantial’, subject only to the owner establishing that the alteration was for the 
sole purpose of maintenance/repair/restoration.  In this instance, Building staff 
has confirmed that a Building Permit is required, subject to compliance with the 
regulations of the Sign By-law. 
 

 Sign Type: 
 
A change in the nature of the sign is indicative of a ‘substantial alteration’.  In this 
regard, the proposed alteration would go beyond the changing of the ‘message’ 
or ‘copy’ displayed on the sign, and results in a change to the medium in which 
the ‘message’ or ‘copy’ is to be displayed.  More specifically, the proposed 
change is from a sign panel to an ‘electronic message display’, which is highly 
regulated by the Sign By-law, including the displaying of the date and time. 
 

Based on the foregoing, the proposal involving the replacement of an existing static sign 
face with a double-sided electronic message display, which is addressed in the 
Hamilton Sign By-law (10-197) as a distinct type of sign, was considered to be a 
‘substantial alteration’ to an existing sign, which would terminate the  
grandfathered/non-compliant status of the sign under Section 3.4 of the Sign By-law, 
and require the sign to comply with all of the requirements of the Sign By-law (10-197).  
Accordingly,  a variance application was required in connection to the setback, height, 
and display of municipal address requirements of the Sign By-law to permit the addition 
of a proposed ‘electronic message display’ board.  
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Proposed Sign Variances for Application SV-11-008 
 
Albanese Branding have applied for variances to Hamilton’s Sign By-law (10-197) to 
address By-law deficiencies for an existing legal non-conforming ground sign for the 
purpose of installing an ‘electronic message display’ board, which will replace a portion 
of the existing static sign face, as shown in the sign specifications (see Appendix “B”).   
 
The requested variances are as follows: 
 
(1) Reduction in the setback from all property lines from 7.9 metres (75% of the 

height of the ground sign) to 1 metre; 
 
(2) Increase in the maximum height of the ground sign from 7.5 metres to 10.6 

metres; and, 
 
(3) Allow for a ground sign without displaying the municipal address of the subject 

property with the numerals having a minimum height of 15 cm. 
 
Variances to these non-compliances with the Sign By-law are required to permit the 
installation of a double-sided, ‘electronic message display’ board, as the proposed 
changes to the existing ground sign are considered a ‘substantial alteration’, thereby 
terminating its grandfathered status under Section 3.4 of the Sign By-law, and resulting 
in the sign having to comply with all of the requirements of the Sign By-law.  The 
existing ground sign consists of a double-sided, static sign face displaying current 
tenants on the subject property, as shown in Appendix “C”.   
 
Under Section 5.2.2(g)(iii), an ‘electronic message display’ board is permitted on a 
ground sign allocated to a maximum of 50% of the total sign face, provided that no copy 
displayed on the electronic message display board shall be displayed for less than 3 
seconds, during which there shall be no movement or change in colour or intensity in 
illumination.  An ‘electronic message display’ is defined as part of a sign composed of 
electronically controlled copy.  Such animated displays would be permitted under a new 
relocated sign that conforms to all provisions with the Sign By-law. 
 
A letter from the Director of Planning to deny the requested variances was sent to the 
applicant on November 24, 2011 (see Appendix “D”).  On December 15, 2011, the 
applicant verbally appealed the decision to City Clerks, with a follow up letter (see 
Appendix “E”).  
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POLICY IMPLICATIONS 

 
 N/A. 
 
 Sign By-law is regulated under The Municipal Act, and Provincial and Municipal 
 Policy documents do not apply. 
 

RELEVANT CONSULTATION 

 
Departments/Agencies having no concerns or objections: 
 
 Taxation Division, Corporate Services Department. 
 Legal Services. 
 
Traffic Engineering (Public Works Department) 
 
The existing sign may be within the proposed road widening of Upper James Street.   
 
Building Construction Section (Building Services Division) 
 
Section 5.2.2(f) permits a ground sign with a maximum height of 7.5 metres.  As the 
existing sign is 10.6 metres, it does not conform to the Sign By-law.  In addition, the 
municipal address of the subject property is not displayed on the ground sign, whereas 
Section 5.2.2(g) requires such information to be displayed.  Finally, Section 5.2.2(i) 
permits a ground sign with a minimum setback of 1.5 metres, or 75% of the total height 
of the ground sign, from all property lines.  As the height of the ground sign is 10.6 
metres, the setback must be 7.9 metres from all property lines. 
 
Development Engineering (Growth Management Division) 
 
The existing right-of-way width of Upper James Street adjacent to the subject property 
is 110 feet (33.5 metres).  The ultimate right-of-way width is 120 feet (36.5 metres).  As 
properties on the other side of Upper James Street have already been dedicated for 
road widening, a 10 foot (3.04 metres) road widening will be required to be dedicated to 
the City when the subject property is redeveloped. 
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ANALYSIS / RATIONALE FOR RECOMMENDATION 

 
Section 6.5 of Sign By-law 10-197 directs that the consideration of variances shall have 
regard to four tests, which are set out as follows: 
 
a) Special circumstances or conditions applying to the land, building, or use 

referred to in the application. 
 

Comment:  
 
The subject property is fully developed with an existing building with various retail 
establishments.  The property is approximately 3,370 square metres in size, with 
62.2 metres of frontage along Upper James Street and 55.3 metres of frontage 
along Jameston Avenue.  The sign could be rebuilt to a shorter height with the 
municipal address displayed on the ground sign, and relocated to conform to the 
maximum setback requirements.  With respect to the existing sign, it is 
‘grandfathered’ in accordance with Section 3.4 of the Sign By-law.  However, based 
on the size and layout of the site, there are opportunities to relocate the sign to 
ensure conformity with the Sign By-law.  The attributes of the property are not any 
different from other commercial properties fronting along Upper James Street; 
therefore, there are no special circumstances or conditions that apply. 
 

b) Whether strict application of the provisions of this By-law in the context of 
the special circumstances applying to the land, building, or use would result 
in practical difficulties or unnecessary and unusual hardship for the 
applicant, inconsistent with the general intent and purpose of this By-law. 

  
 Comment:  

 
The proposed replacement of a portion of the existing static sign face to a     
double-sided “electronic message display” would allow additional opportunities for 
advertising.  However, the Sign By-law provides for more than sufficient 
opportunities for retail advertising if static sign faces are maintained. Continued use 
and restoration of the sign is permitted in accordance with Section 3.4 of the Sign 
By-law.  There are no special circumstances pre-existing on the subject lands, and 
the refusal of the variances would not result in hardship for the applicant. 

 
 
 
 
 
 
 
 



SUBJECT: Appeal of Sign Variance Application SV-11-008 for the Property 
Located at 1000 Upper James Street (Hamilton) - Denied by the 
Director, Planning Division (PED12057) (Ward 8) - Page 8 of 9 

 

 
 Vision: To be the best place in Canada to raise a child, promote innovation, engage citizens and provide diverse economic opportunities. 

Values:  Honesty, Accountability, Innovation, Leadership, Respect, Excellence, Teamwork 

 

c) Whether such special circumstances or conditions are pre-existing and not 
created by the sign owner or applicant. 

 
Comment:  

 
The existing ground sign was built by the owners of the property approximately ten 
years ago, and was subject to the applicable By-laws at the time of construction.  
As the Sign By-law has since been adopted by Council and updated, the existing 
ground sign is effectively ‘grandfathered’ under Section 3.4 of the Sign By-law.  
Such status will be lost if the proposed ‘electronic message display’ is retrofitted 
into the existing ground sign.  There are no special circumstances or conditions 
pre-existing that were not created by the sign owner. 

 
d) Whether the sign that is the subject of the variance will alter the essential 

character of the area in which the sign will be located. 
 

Comment:  
 

The proposed changes to the existing ground sign could alter the essential 
character of the area, as it could set a precedent for other existing ground signs to 
install double-sided ‘electronic message display’ boards, which would undermine 
the Sign By-law. 

 

ALTERNATIVES FOR CONSIDERATION 

 
Option 1: 
 
Council may decide to support the requests for Variances 1, 2, and 3, which will permit 
the addition of the ‘electronic message display’ boards to the existing ground sign. This 
alternative is not recommended, as approval of the application could encourage other 
similar applications which, if approved, would undermine the purpose and intent of the 
Sign By-law.  In this regard, staff has received inquiries from other parties who are 
desirous of adding ‘electronic message display’ boards to existing ground signs, 
including a major fast food chain. 
 
Option 2: 
 
Council may deny the requests for Variances 1, 2, and 3, where the installation of the 
‘electronic message display’ boards will not be permitted.  This is the recommended 
alternative. 
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CORPORATE STRATEGIC PLAN  

 
Focus Areas: 1. Skilled, Innovative and Respectful Organization, 2. Financial Sustainability, 

3. Intergovernmental Relationships, 4. Growing Our Economy, 5. Social Development, 
6. Environmental Stewardship, 7. Healthy Community 

 

Healthy Community 

  Plan and manage the built environment. 
 

APPENDICES / SCHEDULES 

 
 Appendix “A”: Location Map 
 Appendix “B”: Sign Specifications 
 Appendix “C”: Photos of Proposed Sign 
 Appendix “D”: Letter of Denial for Requested Variances to Applicant 
 Appendix “E”: Appeal Letter by Applicant 
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