
 
 Vision: To be the best place in Canada to raise a child, promote innovation, engage citizens and provide diverse economic opportunities. 

Values:  Honesty, Accountability, Innovation, Leadership, Respect, Excellence, Teamwork 

 
 
 

CITY OF HAMILTON 
 

PLANNING AND ECONOMIC DEVELOPMENT DEPARTMENT 
Planning Division  

 

TO: Chair and Members 
 Planning Committee 

WARD(S) AFFECTED:  Ward 15 

COMMITTEE DATE:  November 20, 2012 

SUBJECT/REPORT NO: 
Application to Amend Zoning By-law No. 90-145-Z for the Property Located at 533 
Millgrove Side Road (Flamborough) (PED12209) (Ward 15) 

SUBMITTED BY: 
Tim McCabe 
General Manager 
Planning and Economic Development 
Department 

SIGNATURE: 

  

PREPARED BY: 
Chris Bell   
(905) 546-2424 Ext.1262 

 

RECOMMENDATION:  

 
(a)  That Zoning By-law Amendment Application ZAC 09-036, by Domson 

Investments Ltd., Owner, to recognize existing and proposed uses of the Dutch 
Mill Country Market, 533 Millgrove Side Road (Flamborough), as shown on 
Appendix “A” to Report PED12209, and as generally presented in the submission 
by Ed Fothergill to the Economic Development and Planning Committee on 
October 5, 2010, that were deemed by City Council on October 13, 2010, to be 
agri-tourism and, accordingly, in conformity with both the Rural policies of the 
Hamilton-Wentworth Official Plan and the Agricultural policies of the 
Flamborough Official Plan, be deemed to comply with the land use policies of the 
Rural Hamilton Official Plan.  

 
(b) That Zoning By-law Amendment Application ZAC-09-036, by Domson 

Investments Ltd., Owner, for a modification to the “A” (Agricultural) Zone to 
permit agri-tourism uses, including a tearoom, gift shop, and entertainment uses, 
on lands located at 533 Millgrove Side Road (Flamborough), as shown on 
Appendix “A” to Report PED12209, be approved, in part, to allow a gift shop 
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and/or restaurant of an intensity that will not generate a combined sewage design 
flow capacity of greater than 10,000 L/day, on the following basis: 

 
(i) That the draft By-law, attached as Appendix “B” to Report PED12209, 
 which has been prepared in a form satisfactory to the City Solicitor, be 
 enacted by City Council. 
 
(ii) That the amending By-law be added to Schedule “A-11”, of Zoning By-law 

No. 90-145-Z. 
 
(iii) That the proposed change in zoning is deemed by Council to be in 

conformity with the Rural Hamilton Official Plan. 
 

EXECUTIVE SUMMARY 

 
The purpose of the proposed amendment to the Town of Flamborough Zoning By-law is 
to provide zoning regulations to permit agri-tourism uses, including a tearoom, 
restaurant, gift shop, and entertainment uses on the subject property. 
 
The Zoning application was originally considered in Planning Staff Report PED10127, at 
the Economic Development and Planning Committee meeting of Ocotober 5, 2010.  At 
that time, the following resolution was passed by the Economic Development and 
Planning Committee: 
 
(a)  That Council deems agri-tourism uses to be in conformity with both the Rural 

policies of the Hamilton-Wentworth Official Plan and the Agricultural policies of 
the Flamborough Official Plan.  
 

(b) Further, that Zone Change Application ZAC-09-036, by Domson Investments 
Ltd., to recognize existing and proposed uses of the Dutch Mill Country Market, 
533 Millgrove Side Road (Flamborough), as generally presented in the 
submission by Ed Fothergill, to the Economic Development and Planning 
Committee, on October 5, 2010, be deemed to be agri-tourism and, accordingly, 
in conformity to said Official Plans. 
  

(c)  That staff be directed to process the subject Zoning By-law application, and to 
advertise for a Public Meeting, pursuant to the terms of the Planning Act. 

 
In light of Committee and Council’s direction, Planning staff circulated the development 
application to pertinent Departments and Agencies, as well as members of the public, in 
accordance with the requirements of Planning Act. 
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Notwithstanding Council’s position that the proposed uses are deemed to be             
agri-tourism uses, and conform from a policy perspective, Planning staff was still 
obligated to circulate the application to assess other technical aspects of the 
application.  As a result of the assessment, and subsequent discussions between staff 
and the proponent, a Zoning By-law Amendment is included as Appendix “B” of this 
Report.  The particular regulations of the implementing Zoning By-law are intended to 
implement the direction to staff, in Committee’s resolution of October 5, 2010, to the 
extent possible in light of outstanding concerns respecting the lack of information 
available to confirm adequate private servicing availability for the proposed range of 
uses. 
  
While Planning staff considers there is technical merit to allow a limited range of uses 
consisting of an 80-seat restaurant, or a 789.6 sq. m gift shop and 48-seat restaurant, 
Planning staff is of the opinion that it is premature to consider implementing a Zoning 
By-law allowing the full range of uses sought by the applicant until sufficient information 
has been provided demonstrating that the uses can be adequately serviced by private 
sanitary and water systems.  
 
Alternatives for Consideration - See Page 20. 
 

FINANCIAL / STAFFING / LEGAL IMPLICATIONS  

 
Financial: None. 
 
Staffing:  None. 
 
Legal:   As required by the Planning Act, Council shall hold at least one (1) Public 

Meeting to consider an application for approval of a Zoning By-law 
Amendment.  

 

HISTORICAL BACKGROUND  (Chronology of events) 

 
The subject lands are approximately 14.05 ha. (34 acres) in area, with a frontage of 
approximately 120m onto Highway No. 5, and 852m onto Millgrove Side Road (see 
Appendix “A”).  A portion of the property is occupied by a 1,200 sq. m building that was 
built following the issuance of a building permit by the former Township of Flamborough 
in 1997.  According to the information provided by the applicant, the building is currently 
used as a gift shop, tea room, bakery, deli, and assembly area (banquet area) for up to 
250 people.  In addition, the applicants have advised that the lands surrounding the 
building are used for a parking lot, open-air market, and petting zoo. 
 
According to Building Department records, no permits have been issued for buildings or 
structures since amalgamation in 2001.  
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Chronology: 
 
March 30, 2009:  A complaint was received that an agricultural storage 

building on the subject lands was operating as a Public Hall 
without a license. 

 
March 31, 2009:  A complaint was issued that an agricultural storage building 

on the subject lands was operating contrary to fire 
prevention requirements. 

 
March 31, 2009:  An order to comply was issued due to non-compliance with 

the Ontario Building Code requiring a change of use permit 
from a storage building to a banquet hall. 

 
August 12, 2009:  A Development Review Committee Meeting was held to 

review Formal Consultation File No. FC-09-141, wherein the 
applicant had proposed to expand the existing uses on the 
property to also include a vermicomposting operation, wind 
turbines, and entertainment uses.  

 
August 18, 2009:  Correspondence and a Formal Consultation document were 

sent to the applicants advising of the need for applications to 
amend the Hamilton-Wentworth Regional Official Plan, Town 
of Flamborough Official Plan, and Zoning By-law 90-145-Z to 
consider the proposed additional uses.  

 
September 28, 2009:  A Zoning By-law Amendment application was submitted by 

the applicants to consider rezoning the lands to              
“agri-tourism” uses. 

 
October 13, 2009:  A Notice of Incomplete Application was provided by City of 

Hamilton Planning staff advising of the need for a signed 
Formal Consultation document, amended application for a 
Regional Official Plan Amendment, Township of 
Flamborough Official Plan Amendment, and rezoning before 
the applications could be deemed complete. 

 
October 22, 2009:  A signed Formal Consultation letter was received from the 

applicant’s agent. 
 
October 22, 2009:  A letter from the applicant’s agent was provided containing 

an opinion about why the rezoning application should be 
accepted and circulated. 
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November 4, 2009:  A letter was provided by City of Hamilton Planning staff 
reconfirming that the application is still considered 
incomplete. 

 
November 20, 2009:  Correspondence from the applicant’s agent was received 

containing a request to modify the application to include an 
amendment to the Township of Flamborough Official Plan 
and Zoning By-law, and clarifying that the specific uses for 
the property were to be described as “agri-tourism”, including 
a tearoom, restaurant, gift shop, and entertainment uses. 

 
August 18, 2010:  An e-mail letter was received from the applicant’s solicitor 

with a request to appear as a delegation at the Economic 
Development and Planning Committee meeting of 
September 21, 2010, and an opinion on the reasons why the 
application should be deemed complete in its current form. 

 
August 27, 2010:  A letter was sent to the applicant’s solicitor advising that staff 

had reviewed the matter and agreed with their opinion, and it 
was intended to take a Report to the October 5 Economic 
Development and Planning Committee Meeting without 
circulating/notice. 

 
October 5, 2010:  Direction was given at the Economic Development and 

Planning Committee meeting that the proposed uses were 
deemed to be considered agri-tourism, and direction was 
given to Planning staff to conduct a full circulation of the 
Zoning By-law Amendment application. 

 
October 13, 2010:  City of Hamilton Council ratified the recommendations of the 

Economic Development and Planning Committee. 
 
November 11, 2010:  A notice of complete application was mailed to all land 

owners within 120m of the subject property. 
 
December 2011:  A peer review of various Hydrogeological Assessments, 

undertaken by the owner’s consultant, was conducted on 
behalf of the City by Banks Groundwater Engineering Ltd. 

 
March 2, 2012:  A meeting was held with the owner, the owner’s Planning 

Consultant, the owner’s Hydrogeological Consultant, City 
Planning staff, and Source Water Protection Planning staff.  
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November 2, 2012:  A notice of Public Meeting was mailed to all land owners 
within 120m of the subject property. 

 
Details of Submitted Application 
 
Location: 533 Millgrove Side Road (Flamborough) 
 
Owner/Applicant:    Domsons Investments Ltd. 
 
Agent: Ed Fothergill, Fothergill Planning & 

Development  
 
Property Description: Frontage: 120m (approx.) on Highway No. 

5, and 852m (approximately) on 
Millgrove Side Road 
 

        Lot Depth: 194m 
 
       Area:  14.05 ha. (approximately 34 ac.) 
 

EXISTING LAND USE AND ZONING: 
 
 Existing Land Use Existing Zoning 

 
Subject Lands:  Agricultural, Gift Shop, 

Tea Room and Bakery, 
Outdoor Open Air 
Market, Farm Help 

Apartment  

“A” (Agricultural) Zone   

 
Surrounding Lands: 
 

  

North Agricultural Land Uses “A” (Agricultural) Zone 
 

South School and Agricultural 
Uses 

 

“A” (Agricultural) Zone and “I-1” 
(Institutional) Zone 

 
East Agricultural Land Uses 

and Non-Farm 
Residential along Road 

Frontage 
 

“A” (Agricultural) Zone 
 

West Agricultural Land Uses “A” (Agricultural) Zone 
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POLICY IMPLICATIONS 

 
A full assessment of the relevant planning policies was undertaken by Planning staff as 
part of Report PED10127.  In light of the decision by Council that the proposed uses are 
deemed to be compliant with Planning policy on the basis of the uses being ‘agri-tourism’, 
the policy assessment undertaken as part of this Report focuses on the policies of the 
Greenbelt Plan, Provincial Policy Statement, and local Planning instruments that deal with 
the technical merits of the application.   
 
It should also be noted that the former Hamilton-Wentworth Regional Official Plan and 
Flamborough Official Plan have been repealed, as they apply to lands outside of Urban 
Areas, and replaced with the new Rural Hamilton Official Plan.  Therefore, analysis of local 
planning policy will be limited to the policies of the new Rural Hamilton Official Plan. 
 
Greenbelt Plan 

 
The subject property is designated “Protected Countryside” under the Greenbelt Plan.   
 
Within the “Protected Countryside”, Sub-section 4.1.1.2 b) states that proposals for 
non-agricultural uses “must demonstrate that the type of water and sewer servicing 
proposed is appropriate for the type of use”.  
 
Subsection 4.2.2 Sewage and Water Infrastructure Policies of the Greenbelt Plan 
notes that … “In addition to the above general infrastructure policies and the Settlement 
Area policies of Section 3.4, the following policies apply to sewer and water 
infrastructure proposals:  
 
1. Proposals for infrastructure within or crossing the Protected Countryside shall 

demonstrate that: 
  

a. Sewage and water servicing can be provided in a manner that does not 
negatively impact ecological features and functions, quality and quantity of 
ground and surface water, including stream baseflow, and is sufficient to 
accommodate the proposed use(s); 

  
b. Applicable recommendations, standards, or targets within watershed plans 

and water budgets are reflected; and, 
 
c. Any sewage and water servicing installation is planned, designed, and 

constructed to minimize surface and groundwater disruption.”  
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Within the Greenbelt Plan, Infrastructure is defined to mean “physical structures 
(facilities or corridors) that form the foundation for development or resource use and 
includes sewage and water systems, sewage treatment systems, waste management 
systems, electric power generation and transmission, including renewable energy 
systems, communications/telecommunications, transit and transportation corridors and 
facilities, oil and gas pipelines and associated facilities.”  
 

Based on the servicing information provided by the applicant, and MOE comments 
available at the time of writing of this Report, Planning staff cannot confirm, based on the 
range of uses proposed, whether or not the proposal is able to provide adequate private 
on-site services in compliance with the servicing policies of the Greenbelt Plan. 
 
Provincial Policy Statement (PPS) 

 
The subject lands are considered “Prime Agricultural Area” by the Provincial Policy 
Statement (PPS).  The PPS permits agricultural-related uses, which include farm 
related commercial uses.  However, the PPS provides policy direction concerning 
private servicing. Sub-section 1.6.4.1 of the PPS notes that:  
 
“1.6.4.1  Planning for sewage and water services shall: 
 

b. Ensure that these systems are provided in a manner that: 
  

1. Can be sustained by the water resources upon which such 
 services rely; 

 
2.  Is financially viable, and complies with all regulatory 
 requirements; and, 
 
3.   Protects human health and the natural environment;” 

 
Based on the servicing information provided by the applicant, and MOE comments 
available at the time of writing of this Report, Planning staff cannot confirm, based on the 
range of uses proposed, whether or not the proposal is able to provide private on-site 
services in compliance with the servicing policies of the PPS. 
 
Rural Hamilton Official Plan 
 
In accordance with the recommendations passed by the Economic Development and 
Planning Committee at its meeting of October 5, 2010, the range of uses sought by the 
applicant has been deemed by Committee to be agri-tourism.  By virtue of the uses 
being deemed “agri-tourism”, Committee, at the time, similarly deemed the uses to 
comply with the former Hamilton-Wentworth Official Plan and Flamborough Official Plan.   
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Since this recommendation was passed, the former Official Plans have been repealed 
and replaced with the Rural Hamilton Official Plan, within which the subject lands are 
designated “Agriculture” .   
 
Policy 2.1 states that in the “Agriculture” designation the uses are limited to agricultural 
uses, agricultural-related commercial uses, and agricultural-related industrial uses and 
on-farm secondary uses.  Specific policies for agricultural, agricultural-related and       
on-farm secondary uses are found below: 
 
“2.1.1  Agricultural uses are permitted, subject to the policies of this Plan.  
 
2.1.2  Agricultural-related uses are farm-related commercial and farm-related industrial 

uses that are small scale, producing products and services, wholly and directly 
related to a farming operation, and which are required in close proximity to an 
agricultural use.  They are uses necessary to support agricultural uses, and are 
permitted, provided the following conditions are met:  

  
(a)  The use must produce products or services directly related to a farming 

operation, and requires a location in close proximity to a farm operation. 
Permitted uses shall be limited to grain dryers, feed mills, grain and seed 
storage facilities, primary farm produce bulk storage and processing 
facilities, farm product supply dealers, livestock assembly points, and 
agricultural research operations;  

 
(b)  The use shall be located to minimize the amount of land removed from 

agricultural production;  
 
(c)  The use shall be located where access is by a road capable of handling 

the traffic generated.  Access to the site shall not create a traffic hazard 
due to inadequate sight lines or any other traffic hazard;  

 
(d)  The use shall not negatively affect environmental features, in accordance 

with Section C.2.0, Natural Heritage System of this Plan; and,  
  
(e)  Agricultural-related uses shall be subject to Site Plan approval to address 

appropriate setbacks, building size and location, parking, lighting, 
drainage, buffering, screening and landscaping, and any other matter.  

 
2.1.3  To encourage on-farm economic diversification as a means of reinforcing the 

agricultural economy, limited secondary uses are permitted.  On-farm secondary 
uses are secondary to the primary agricultural use, and are limited to agri-tourism 
uses, farm vacation homes, home industries, kennels, and small scale retailing of 
agricultural products.  On-farm secondary uses shall be permitted, provided the 
following conditions are met in all cases:  
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(a)  The use shall be clearly secondary to the primary agricultural use 
maintained on the lot;  

 
(b)  Any buildings or structures associated with an on-farm secondary use 

shall allow for ease of conversion to a future agricultural use and be 
located to form an integral part of the primary farm cluster;  

 
(c)  Appropriate development standards shall be established in the Zoning  

By-law regarding the maximum floor area for such uses, access, parking, 
outside storage, and any other requirements; and,  

 
(d)  Site Plan approval may be required.”  

 
According to Sub-section 2.1.3 of the Rural Hamilton Official Plan, “agri-tourism” uses 
are considered a permitted use within the Rural Hamilton Official Plan. For housekeeping 
purposes, it will be necessary for the Committee to deem the uses sought by the 
applicant to be in compliance with the land use policies of the Rural Hamilton Official 
Plan (see Recommendation a)). 
 
In addition to the land use policies, the Rural Hamilton Official Plan also contains policies 
respecting the provision of services.  In particular, these policies include: 
 
“5.1.3 All development requiring approval under the Planning Act and Development 

Permit required under the Niagara Escarpment Plan that is dependent upon 
sustainable private services shall comply with the following: 

 
a)  With the exception of applications made under Section 41 of the Planning 

Act, all development shall ensure that the design and capacity of private 
water supply and sewage disposal systems are capable of sustaining the 
land uses permitted by the Zoning By-law in the buildings to be serviced 
by those systems; 

 
b)  An application for the severance or subdivision of a lot, or an amendment 

to the Zoning By-law for an existing lot utilizing an existing or proposed 
private sewage disposal system, shall include sufficient land to 
accommodate a reserve discharge site or leaching bed for the system 
effluent in the event of a failure of the primary discharge site or leaching 
bed; 

 
c)  An application for the severance or subdivision of a lot, or an amendment 

to the Zoning By-law for an existing lot that includes an existing or 
proposed sewage disposal system, shall be a minimum, 0.4 hectares      
(1 acre) in size, or such larger lot area as may be required by 
environmental or cumulative land use conditions associated with the site 
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for the discharge and dispersion of sewage system effluent, in accordance 
with the Ontario Building Code Act; 

 
d)  All applications for severance or subdivision of a new lot or creation of a 

new land use requiring amendment to this Plan or the Zoning By-law, or 
any development permits in an area not served by existing municipal 
water or wastewater systems, shall include a servicing suitability study of 
groundwater and geotechnical conditions that includes an assessment of 
water supply and sewage disposal system impacts of existing and 
proposed development associated with the site, that is prepared by a 
professional engineer, hydrogeologist, or similarly qualified professional 
which demonstrates, to the satisfaction of the City, that a private water 
well and private sewage disposal system, with associated reserve 
discharge area, can be established, in accordance with the sustainable 
private service definition of this Plan; 

 
e)  The City may consult with such agencies as deemed advisable, and/or 

retain the services of an independent consultant, at the expense of the 
applicant, to peer review the study described in Section C.5.1.3 d) above;  

 
f)  No endorsement, draft, or conditional approval under the Planning Act 

shall be provided by the City for any development dependent on a new 
private sewage disposal system until the development has complied with 
the provisions of Section C.5.1.3 a), b), c), d), and e) above; and, 

 
g)  No final approval under the Planning Act shall be provided by the City for 

any development dependent upon a new private water supply system until 
the development has complied with the provisions of Section C.5.1.3 a), 
d), and e) above.” 

 
Based on the servicing information available at the time of writing of this Report, and the 
information provided by the MOE, Planning staff cannot confirm that the range of uses 
proposed by the applicant is able to be serviced by adequate private on-site services that 
will comply with the servicing policies of the Rural Hamilton Official Plan. 
 
As the proposed daily effluent levels exceed 10,000 L/day, the Ministry of the 
Environment (MOE) is the approval authority for private on-site sewage disposal 
systems.  Comments from the MOE on this matter are found in the Relevant 
Consultation section of this Report. 
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RELEVANT CONSULTATION 

 
The following Departments and Agencies had no comments or objections: 
 
 Traffic Section, Public Works Department. 
 Bell Canada. 
 Ontario Ministry of Transportation. 
 
Infrastructure and Source Water Planning Section (Public Works Department) had 
an opportunity to review a number of Hydrogeological Assessments submitted by the 
proponents.  As a result of their review, both internally and by a third-party peer 
reviewer, ISPS staff remains of the opinion that additional work is required in order to 
properly characterize the site for the proposed uses and substantiate a Zoning 
Amendment.  
 
With the Hydrogeological work completed to date, there are two outstanding major tasks 
to be undertaken:  
 
(a)  The characterization and assessment of the contaminant attenuation zone; and, 
  
(b)  The pump-testing that had previously been committed to by the proponent. 
 
Public Health Department staff advised that:  
 
The existing restaurant and tea room must be in compliance with Food Premises 
Regulation 562 under the Health Protection and Promotion Act. 
 
The site is to adhere to the “Recommendations to Prevent Disease and Injury 
Associated with Petting Zoos in Ontario” document.  These requirements include 
providing hand washing/sanitizing facilities for patrons and prohibiting food within the 
animal enclosure, and a number of rabies-related operational recommendations. 
 
The drinking water system should be assessed by Public Heath Services and be in 
compliance with Regulation 319 under the Heath Protection Act.  The applicant should 
also verify that the existing sewage system meets the present construction and 
operating standards that pertain to servicing the existing property.  This should be done 
by a qualified person and with the input and/or review by the Building Department. 
 
Hamilton Conservation Authority (HCA) staff has advised that since no new buildings 
or structures would be required for either the petting zoo or the outdoor entertainment 
uses, HCA staff would not have concerns with either of these developments on the 
subject lot.  
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HCA’s main concern at this point is the location of the new septic system.  Once the 
location has been determined, then HCA staff can determine if septic system 
plans/details are required for HCA approval, as well as any other HCA requirements for 
development.  Additionally, the removal of the existing system may also require HCA 
approvals, depending on the extent of the disturbed area.  Finally, HCA staff would like 
to have indicated on a site plan the exact location of the petting zoo and outdoor 
entertainment facility for their records. 
 
Hydro One has advised that they have no objection to the proposed rezoning, but 
noted that there is a registered easement on the easterly portion of the property.  
Should future development propose to encroach within the easement, Hydro One staff 
has advised that written approval of the encroachment would be required from their 
organization. 
 
Union Gas has advised that they have easements across the subject lands that may be 
impacted by future development. 
 
In the event that future development occurs on the subject property, it will first be 
necessary for the owners to seek site plan approval from the City.  The input of both 
Hydro One and Union Gas would be sought as part of the review of site plan 
applications.  
 
This additional information would be sufficient to substantiate the re-zoning application. 
It would further form the comprehensive technical documentation upon which the ECA 
(formerly known as CofA) application may be partially based. 
 
Ministry of the Environment: The proponent has provided sufficient information to the 
MOE to demonstrate that the existing system is functional.  As the size of the septic 
system needed to service the range of uses sought by the owner will exceed 10,000 
l/day, a Certificate of Approval (CofA) is required from the Ministry of the Environment 
(MOE) for any future expansions.   
 
As a condition of legalizing the existing uses, it would be appropriate to require The 
Dutch Mill to demonstrate the adequacy of these services, both in terms of required 
capacity and their competency. 
 
MOE staff has had an opportunity to review the technical information that was provided 
and concluded that: 
 
 Additional Hydrogeological Assessment and field work is necessary to meet the 

requirements of Chapter 22 of the 2008 MOE Design Guidelines for Sewage Works. 
The two main areas of additional assessment are:    
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(1)  Further assessment of the groundwater flow system and geology at the site to 
 understand what will happen to the sewage effluent after discharge; and, 
  
(2)  An assessment of the current water quality impacts from the existing subsurface 
 sewage system on site, and extrapolation using the existing conditions to 
 predict potential impacts of the proposed system. 

 
This type of assessment is a preferred approach for situations where a system already 
exists, and where an applicant is seeking to either demonstrate the ability of the existing 
system to treat additional effluent volumes, or to demonstrate the ability of the site to 
sustain a larger system.  The use of actual data is considered a more reliable approach 
than an assessment that relies on prediction based on theoretical assumptions. 
 
 There is some discrepancy in the manner in which water use/demand is being 

addressed.  The consultant stated the Stage 3 pump test investigation will not 
account for the water supply required for the greenhouse operations, and will only 
address the new expanded facility needs.   There is no justification for this approach, 
and MOE would expect that all activities that require water should be assessed in 
accordance with accepted estimates to determine the ability of the existing well to 
meet those demands.  The Dutch Mill was advised that if the daily taking would likely 
be >50,000 L/day (including the greenhouse operations), then a PTTW from MOE 
would be required.  

 
The additional work described in the first bullet point above is required in order to 
support a Section 53 Environmental Compliance Approval for a sewage system.  The 
work described in the second bullet point is to determine whether the existing well can 
supply the proposed uses at this site, and to determine whether the taking is subject to 
a Permit To Take Water. 
 
While this work is required in order to enable MOE technical review of the required 
approvals, it is the City’s prerogative, and as per the City’s Official Plan policies, as to 
whether the City will require The Dutch Mill to complete this work prior to approving the 
zoning, or consider a Holding provision on the zoning to recognize that additional work 
is required to fully meet the technical requirements of MOE approvals and permits.   
 
The MOE D-5 Guideline, entitled “Planning for Sewage and Water Services”, is meant 
to provide guidance with respect to servicing requirements for multi-lot development, 
predominantly of a residential nature, and recognizing that additional residential 
development will serve as a catalyst for new non-residential uses. 
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Public Consultation 
 
In accordance with the Bill 51 changes to the Planning Act and Council’s Public 
Participation Policy, a Notice of Complete Application and Preliminary Circulation of the 
applications was circulated to 31 property owners within 120m of the subject property 
on November 11, 2010.   A Public Notice Sign was also posted on the subject lands at 
that time.  As a result of preliminary circulation and notice, staff received 4 responses, 
including 3 separate letters from neighbouring residents, and a fourth letter that included 
a petition and copies of correspondence from other residents.  Copies of the comments 
received in response to the Preliminary Circulation are found in Appendix “C”.   
 
Finally, Notice of the Public Meeting was given in accordance with the requirements of 
the Planning Act. 
 

ANALYSIS / RATIONALE FOR RECOMMENDATION 

 
1. The Analysis of the relevant planning policy from the former Town of 

Flamborough and Hamilton-Wentworth Official Plans (FOP and HWOP) is 
contained in previous Report PED10237, considered by the Economic 
Development and Planning Committee meeting of October 5, 2010.  While the 
policies of the former FOP and HWOP have been repealed and replaced with the 
policies of the new Rural Hamilton Official Plan (RHOP), the planning policy 
environment in the new RHOP relating to the uses proposed on the subject lands 
does not change Planning staff’s position articulated in Report PED10237. 

 
Hydrogeology: 
 
2. The Planning Committee deemed that the range of uses proposed by the 

applicant complied with Planning policy on the basis that the uses were          
“agri-tourism” and, accordingly, in conformity with Local and Provincial planning 
policy in terms of use.  On the basis of the further direction given to staff by the 
Committee, the subject application was processed in accordance with the 
Planning Act.  With the direction of Committee that the fundamental land uses 
were in conformity with planning policy, the focus of the review of the application 
focused on technical aspects.  

 
3. According to the Planning Justification Report provided by the proponent, the 

existing Dutch Mill building has been used in the past for the following uses: 
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USE AREA OF USE CAPACITY OF USE 
Tea Room 134.70m2 112 people 
Gift Shop 789.6m2  
“Back Area” 411.36m2 150-200 seated 

250 assembly 
Office 92.9m2 - 
Farm Help House 139.35m2 - 
Storage 92.9m2 - 

 
According to Sub-section 8.2.1.3 of the Ontario Building Code, which deals with 
Sewage Design Flows, this range of uses would generate sewage flows that far 
exceed 10,000 litres per day (L/day).  As a point of reference, the gift shop and 
tea room uses alone would require a sewage design to accommodate flows of 
18,000 L/day. 
 
Given its size, the sewage system required to support these uses would require a 
Certificate of Approval from the Ministry of the Environment, and would be 
subject to the procedural requirements of Chapter 22 of the 2008 MOE Design 
Guidelines, which requires, among other things, the preparation of a 
Hydrogeological Assessment, including a soils characterization study. 
 

4. While there is an existing septic system servicing the subject lands that has 
functioned to date without incident, the septic system is currently designed for 
flows of less than 10,000 L/day.  As such, it is evident that the existing septic 
system has not been designed to accommodate the sewage flows of the 
complete range of uses proposed by the applicant. 

 
5. The proponents provided a Stage I Hydrogeological Assessment in order to 

assist staff in confirming that the lands subject to these applications could 
reasonably be serviced by private water and sanitary services. The 
Hydrogeological Assessment was reviewed by City staff.  Upon review, staff 
concurred with the recommendations of the Report that additional 
Hydrogeological analysis was required.  As such, staff had requested that the 
proponent conduct the additional analysis. 

 
6. On January 24, 2011, staff was advised that a Hydrogeological Consultant was 

retained by the proponent to undertake a scoped Phase 2 Study to provide 
additional details with respect to the ability of the subject lands to accommodate 
private water and sewage disposal systems at a scale that would adequately 
services the proposed list of uses. Subsequently, the proponent’s 
Hydrogeological Consultants and Infrastructure and Source Water Planning 
Section staff collaborated on a Terms of Reference to conduct the Phase 2 Work 
Program.  
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However, the owner’s consultant had subsequently advised, via e-mail dated 
April 4, 2011, that they were reluctant to undertake the additional Phase 2 Study 
due to the cost of the work, and the fact that there remains uncertainty of the final 
outcome of their development applications. 

 
7. To date, both the MOE and the City’s Infrastructure and Source Water Planning 

Section staff have identified two main areas of outstanding work, which includes: 
   
(1)  Further assessment of the groundwater flow system and geology at the 

site to understand what will happen to the sewage effluent after discharge; 
and,  

 
(2)  An assessment of the current water quality impacts from the existing 

subsurface sewage system on site, and extrapolation using the existing 
conditions to predict potential impacts of the proposed system. 

 
8. Considering the foregoing, Planning staff remains of the opinion that insufficient 

Hydrogeological work has been undertaken to demonstrate that the complete 
range of uses can be serviced by a septic system.  Without this additional 
information, Planning staff cannot confirm that the subject application complies 
with Sub-section 5.1.3 of the Rural Hamilton Official Plan which, among other 
things, notes that “no endorsement, draft, or conditional approval under the 
Planning Act shall be provided by the City for any development dependant on a 
new private sewage disposal system until development has complied with the 
provisions of Section C.5.1.3 a), b), c), d), and e)” (as noted in the Policy 
Implications section of this Report) . 

 
9. While this work is required in order to enable the MOE to undertake a technical 

review of the required approvals for large septic systems exceeding 10,000 L/day 
for the complete range of proposed uses, approval of smaller systems remain 
within the jurisdiction of the City.  In this regard, Planning staff acknowledges that 
the existing system (designed for flows less than 10,000 L/day) has functioned 
without incident.  As such, Planning staff suggests there is technical merit in 
considering passing a Zoning By-law Amendment that allows for a reduced range 
of uses that would, cumulatively, be serviceable by a smaller system that does 
not exceed 10,000 L/day.  

 
Based on the Sewage Design Flow regulations of the Ontario Building Code, the 
list of uses that would not exceed 10,000 L/day would include either: 
 
a) An 80-seat restaurant/tea room, or; 
 
b) The existing 789.6m2 gift shop and a 48-seat restaurant. 
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A draft Zoning By-law permitting these alternative uses has been included in this 
Report as Appendix “B”.  The By-law also includes additional accessory and 
subordinate uses sought by the applicant that would not generate additional 
effluent flows such as a petting zoo and outdoor market selling field produce 
grown on-site and/or by local farmers.  
 
Due to the limited information available to assess the serviceability of any 
additional uses or intensity of uses, Planning staff cannot, at this point, support 
the inclusion of any further additional uses being sought by the applicant. 
 

10. Staff has been advised by the proponent’s Planning Consultant that their 
preference would be for an implementing Zoning By-law to be passed by Council 
identifying the complete list of permitted uses, with a “Holding” provision affixed 
to the By-law requiring that additional Hydrogeological investigation be 
undertaken to demonstrate how the range of uses may be serviced by private 
systems.  Planning staff is of the opinion that servicing-related Official Plan 
policies require that it be demonstrated up-front that the existing buildings and 
sites may reasonably accommodate both the proposed uses and the intensity of 
those uses prior to the passing of a Zoning By-law Amendment. The up-front 
analysis would form the basis for creating a list of appropriate uses and 
limitations of such uses, if necessary.  

 
The results of the Stage 2 Study are necessary to identify the practical     
intensity-related details of the site.  If constraints are identified, they are to be 
included in the regulations of the draft Zoning By-law. (i.e. list of appropriate 
uses, maximum floor areas devoted to a use, maximum capacity of restaurants 
etc.). 

 
11. Planning staff is of the opinion that it is not appropriate to simply permit the uses 

and affix a “Holding” provision to the zoning until further servicing assessment is 
completed.  According to the Official Plan, ‘H’ provisions are to be affixed to deal 
with matters of implementation, rather than to undertake further analysis that may 
impact the fundamental question of appropriate land use and intensity.  In 
addition, it will not give Council the opportunity to place any future           
capacity-related regulations in the By-law, by way of further limiting the range of 
uses, or placing floor area or occupancy restrictions of certain uses. 

 
Another consideration in this case is that the building within which the proposed 
uses are to take place exists and has, in fact, been used as such in the past. 
Unlike if this proposal was for a Greenfield development, where other approvals 
would be necessary before the use was to practically take place (i.e building 
permits, site plan control), the proposed uses could simply occur without the 
need to construct anything more. 
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12. Conservation Authority: 
 

It is evident from the Stage 1 Hydrogeological Analysis that additional sewage 
disposal systems would be required.  HCA staff has expressed concerns over the 
potential location of future septic systems, as portions of the subject property are 
regulated by the HCA in this area due to the presence of headwater tributaries 
traversing the subject property and the adjacent property to the west. 

 
13. HCA staff had suggested that it was their preference to deal with the location of 

the septic system, and its potential impact on HCA regulated lands, at the 
forefront so as to mitigate any unexpected development restrictions in the future. 
The proponent’s Planning Consultant had initially committed to providing this 
additional information as part of the Stage 2 Hydrogeological Assessment. 
However, without the additional information intended to be provided by the Stage 
2 analysis, it remains unclear what the impacts of a proposed septic system 
installation would have on HCA regulated features.  In addition, should the 
location and technical specifications of the septic system need to be designed in 
a manner that would avoid HCA regulated features, it remains unclear if the 
facilities are capable of being installed on the portion of the lands proposed to be 
rezoned. 

 
14. Neighbourhood Input: 
 

As noted earlier, as a result of the notice of a complete application, Planning staff 
has received a number of letters from neighbouring residents in opposition to the 
proposal (see Appendix “C”).  In these letters, residents express concerns that 
the proposed range of uses: 

 
(a) Do not comply with local and provincial policy; 
 
(b) Have the potential to negatively impact neighbouring residents due to an 

increase in traffic, lighting, and noise; and, 
 
(c) Change the rural character of the area.   
 
The proposed Zoning By-law provisions to implement Council’s determination of 
the use as being in conformity with the applicable policy documents limit the 
scope and intensity of the uses and would, therefore, address the public 
comments with respect to after-hour lighting and noise (i.e. uses only permitted in 
the existing building except for a petting zoo and fruit and vegetable market).  As 
noted in the Relevant Consultation section of the Report, the Traffic Section had 
no comments or objections regarding the application. 
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ALTERNATIVES FOR CONSIDERATION: 

 
If the application is refused, the property will remain zoned “A” (Agricultural) and only 
agricultural uses will be permitted.  
 
If Planning Committee and Council sees merit in approving the application to permit the 
range of uses in advance of information confirming the suitability of the site to 
accommodate private sanitary and water systems, it would be prudent to include a 
Holding ‘H’ provision in the implementing Zoning By-law Amendment.  This Holding 
provision may prohibit the range of uses until all requisite approvals have been received 
from the relevant jurisdictions for private sanitary and water systems prior to the 
removal of the Holding provision. 
 
As noted earlier in this Report, Planning staff does not recommend this approach, as ‘H’ 
Holding provisions are intended to be affixed to deal with matters of implementation 
rather than to undertake further analysis that may impact the fundamental question of 
appropriate land use.  In addition, this approach will not give Council the opportunity to 
place any further servicing capacity-related regulations in the By-law, by way of further 
limitations on the range of uses, or placing floor area or occupancy restrictions on 
certain uses.   
 

CORPORATE STRATEGIC PLAN   

 
Focus Areas: 1. Skilled, Innovative and Respectful Organization, 2. Financial Sustainability, 

3. Intergovernmental Relationships, 4. Growing Our Economy, 5. Social Development, 
6. Environmental Stewardship, 7. Healthy Community 

 
Financial Sustainability 

  Effective and sustainable Growth Management. 
 
Intergovernmental Relationships 

  Maintain effective relationships with other public agencies. 
 
Environmental Stewardship 

  Natural resources are protected and enhanced. 
 
Healthy Community 

  Plan and manage the built environment. 
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APPENDICES / SCHEDULES 

 
 Appendix “A”: Location Map 
 Appendix “B”: Draft Zoning By-law Amendment 
 Appendix “C”:  Letters from Neighbouring Residents 
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Authority:

 
Item         
Planning Committee 
Report: 12      (PED12209)         
CM:        

 

Bill No.       

CITY OF HAMILTON 

BY-LAW NO.        

To Amend Zoning By-law No. 90-145-Z (Flamborough), as Amended 
Respecting Lands Located at Part of 533 Millgrove Side Road  

 
 
WHEREAS the City of Hamilton Act, 1999, Statutes of Ontario, 1999 Chap.14, Sch. C. 
did incorporate, as of January 1st, 2001, the municipality “City of Hamilton”; 
 
AND WHEREAS the City of Hamilton is the successor to certain area municipalities, 
including the former area municipality known as "The Corporation of the Town of 
Flamborough" and is the successor to the former regional municipality, namely, The 
Regional Municipality of Hamilton-Wentworth; 
 
AND WHEREAS the City of Hamilton Act, 1999 provides that the Zoning By-laws of the 
former area municipalities continue in force in the City of Hamilton until subsequently 
amended or repealed by the Council of the City of Hamilton; 
 
AND WHEREAS Zoning By-law No. 90-145-Z (Flamborough) was enacted on the 5th 
day of November 1990, and approved by the Ontario Municipal Board on the 21st day of 
December, 1992; 
 
AND WHEREAS the Council of the City of Hamilton, in adopting Item       of Report  
12-      of the Planning Committee, at its meeting held on the       day of      , 2012, 
recommended that Zoning By-law No. 90-145-Z (Flamborough) be amended as 
hereinafter provided; 
 
AND WHEREAS the By-law is deemed to be in conformity with the Rural Hamilton 
Official Plan.  
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NOW THEREFORE the Council of the City of Hamilton enacts as follows: 

 
 
1. That Schedule “A-11” of Zoning By-law No. 90-145-Z (Flamborough), as 

amended, is hereby further amended as follows: 
 

(a) By changing from the Agricultural “A” Zone to the Site-Specific Agricultural 
“A-90” Zone; 

 
on the lands the extent and boundaries of which are shown on Schedule “A” 
annexed hereto and forming part of this By-law. 

 
2. That Section 33 - Agricultural Zone of Zoning By-law No. 90-145-Z 

(Flamborough), as amended, is hereby further amended by adding a new      
Sub-section “33.3.90”, as follows: 

 
33.3.90 A-90 (See Schedule Number A-11) 
   
  Permitted Uses: 
 

(a) Any use permitted in an A zone. 
 

(b) A Gift Shop having a maximum gross floor area of 789m2 and 
a restaurant with a maximum seating capacity of 48 persons 
only within the building existing on the date of the passing of 
this By-law, being the       day of      , 2012. 

  
 or 

 
 A Restaurant having a maximum seating capacity of 80 
 persons only within the building existing on the date of the 
 passing of this By-law, being the       day of      , 2012. 
 
(c) A Fruit or Vegetable Market, selling produce grown on the 

property and/or local farms.  
 

(d) An ancillary petting zoo. 
 
Zone Provisions: 
 
All other zone provisions of Sub-section 33.2 shall apply. 
 

3. That the Clerk is hereby authorized and directed to proceed with the giving of 
notice of the passing of this By-law, in accordance with the Planning Act. 
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PASSED and ENACTED this       day of      , 2012. 
 
 
 
 
 
 
 

  

R. Bratina  R. Caterini 
Mayor  Clerk 

ZAC-09-036 
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