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RECOMMENDATION: 

 
That Council agrees to the following actions, as detailed in Report PED13123, 
respecting the appeal of City of Hamilton Committee of Adjustment Severance 
Application     HM/B-13:27 (Louis Serafini, Fengate Capital Management Ltd. (Owner), 
1400 Upper James Street (Hamilton), as shown on Appendix “A” to Report PED13123, 
approved by the Committee of Adjustment, but recommended for Tabling by the 
Planning and Economic Development Department;  
 
(a) That Council of the City of Hamilton proceed with the appeal to the Ontario 
 Municipal Board (OMB) against the decision of the Committee of Adjustment to 
 approve Application HM/B-13:27, without appropriate conditions; 
 
(b) That Council directs appropriate Legal Services, Planning, and Growth 

Management staff to attend the future Ontario Municipal Board (OMB) Hearing in 
opposition to the decision of the Committee of Adjustment to approve Application 
HM/B-13:27, without appropriate conditions. 

 



SUBJECT: Appeal of the City of Hamilton Committee of Adjustment Decision to 
Approve Severance Application HM/B-13:27, Louis Serafini, Fengate 
Capital Management Ltd. (Owner), 1400 Upper James Street 
(Hamilton) (PED13123) (Ward 8) - Page 2 of 18 

 

 
 Vision: To be the best place in Canada to raise a child, promote innovation, engage citizens and provide diverse economic opportunities. 

Values:  Honest, Accountability, Innovation, Leadership, Respect, Excellence, Teamwork 

 

EXECUTIVE SUMMARY 

 
Application HM/B-13:27, to permit the severance of a 7,920 sq. m. parcel from an 
existing 38,117 sq. m. commercial property, in order to add the severed lands to a 
subdivision located to the rear of the property at 1125 West 5th Street, to establish a 
stormwater management pond, was considered by the City of Hamilton Committee of 
Adjustment on May 2, 2013.  Comments to the Committee of Adjustment, from the 
Planning Division, recommended that the application was premature and should be 
tabled to ensure orderly development and to provide appropriate conditions, as the 
proposal did not meet the criteria of Section 51(24) of the Planning Act, and with the 
Policies of the City of Hamilton Official Plan (see Appendix “B”).  The Committee of 
Adjustment approved the severance application for the reasons set out in Appendix “C”, 
and deleted two of the conditions recommended by staff and changed the wording of a 
third condition (see Appendix “D”). 
 
Due to the appeal period, Planning and Economic Development staff submitted an 
appeal letter and the required fee to the Secretary-Treasurer of the Committee of 
Adjustment to initiate the appeal process, subject to Council’s approval/ratification. 
 
Alternatives for Consideration - See Page 17. 
 

FINANCIAL / STAFFING / LEGAL IMPLICATIONS (for Recommendation(s) only) 

 
Financial:  Planning and Economic Development Department staff has submitted 

the required fee of $125.00 to the Minister of Finance to begin the 
appeal process.  Other than this one-time fee, the costs for the Hearing 
are covered by the respective Departmental Work Programs/Budgets.    
The Hearing would likely take between one to three days.   

 
Staffing: One representative each from Planning, Growth Management, and 

Legal Services would be required for preparation and attendance at an 
OMB Hearing.  One member of Planning staff, and one member of 
Growth Management staff would attend as an expert witness at the 
Hearing, should Council support Option 1. 

 
Legal: No legal implications are expected. 
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HISTORICAL BACKGROUND  (Chronology of events) 

 
Proposal:  
 
The subject property is located at 1400 Upper James Street (Hamilton) (see Appendix 
“A”). 
 
The amended proposal is to sever 7,920 sq. m. of land, to be added to the property at 
1125 West 5th Street, to establish a stormwater management pond (see Appendix “E”). 
 
The application was reviewed against all applicable planning policy documents, which 
included the Planning Act, Places to Grow Plan, Provincial Policy Statement,     
Hamilton-Wentworth Official Plan, City of Hamilton Official Plan, Mewburn 
Neighbourhood Plan, and City of Hamilton Zoning By-law.  Planning Division staff and 
Growth Management staff, while not opposed to the principal of the proposed 
severance, recommended the application be tabled in order to ensure conformity with 
the criteria in Section 51(24) of the Planning Act, ensure that the proposal was 
consistent with the policies of the Provincial Policy Statement, ensure that the proposal 
was in conformity with the policies of the Hamilton-Wentworth Official Plan and City of 
Hamilton Official Plan, and to ensure that appropriate conditions were imposed.  
 
The Committee of Adjustment, at its meeting of May 2, 2013, approved the Severance 
application (see Appendix “C”), but deleted two conditions recommended by staff and 
changed the wording of a third condition. 
 

POLICY IMPLICATIONS 

 
Planning Act: 
 
The application has been reviewed with respect to the criteria of the Planning Act. 
 
“53(1) Permits a land owner or the owners agent to apply for a consent 

application. 
 
53(12) A Council or Minister, in determining whether a provisional consent is to 

be given, shall have regard to the matters under Sub-section 51(24). 
 
51(24) In considering a draft plan of subdivision, regard shall be had, among 

other matters, to the health, safety, convenience, and welfare of the 
present and future inhabitants of the municipality and to: 
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a) The effect of development of the proposed subdivision on matters of 
provincial interest, as reflected in Section 2; 

 
b) Whether the proposed subdivision is premature or in the public interest; 
 
c) Whether the plan conforms to the Official Plan and adjacent plans of 

subdivision, if any; 
 
d) The number, width, location, and proposed grades and elevations of 

highways and the adequacy of them, and the highways linking the 
highway in the proposed subdivision with the established highway 
system in the vicinity and the adequacy of them; 

 
e) The dimensions and shape of the proposed lots; 
 
f) The restrictions or proposed restrictions, if any, on the land proposed 

to be subdivided or the buildings and structures proposed to be 
erected on it and the restrictions, if any, on adjoining land; 

 
g) Conservation of natural resources and flood control; 
 
h) The adequacy of utilities and municipal services.” 

 
The proposed severance was approved without appropriate conditions with which to 
protect the health and safety of existing or future residents, to protect matters of 
provincial interest, protect the public interest, to conform to the policies of the City of 
Hamilton Official Plan and adjacent plans of subdivision, and to ensure adequate 
municipal services.  Therefore, it is the opinion of staff that the appeal proceed in order 
to ensure that appropriate conditions are imposed to ensure that the proposed 
severance meets the criteria under Section 51(24) of the Planning Act. 
 
Provincial Policy Statement: 
 
The application has been reviewed with respect to the Provincial Policy Statement 
(PPS).   
 
“1.1.3.1  Settlement Areas shall be the focus of growth, and their vitality and 

regeneration shall be promoted. 
 
1.1.1 Healthy, liveable, and safe communities are sustained by: 

 
c) Avoid development and land use patterns which may cause 

environmental or public health and safety concerns. 
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3.2.2  Contaminated sites shall be remediated, as necessary, prior to any activity 
on the site associated with the proposed use such that there will be no 
adverse effects.” 

 
Staff had recommended a condition requiring that a Record of Site Condition (RSC) be 
undertaken if the severance was approved, in order to ensure that the subject lands are 
either not contaminated or are appropriately remediated so as not to cause a public 
health or safety concern.  However, the Committee of Adjustment deleted the condition, 
the absence of which does not establish a healthy, liveable, and safe community and, 
therefore, the proposed severance, as approved by the Committee of Adjustment, is not 
consistent with the policies of the Provincial Policy Statement.   
 
Places to Grow Plan: 
 
The application has been reviewed with respect to the Places to Grow Plan.  The following 
policies would apply:   
 
“2.2.2 1) Population and employment growth will be accommodated by: 
 

a) Direct a significant portion of new growth to the built-up areas of the 
community through intensification.” 

 
As the proposal is for a severance to add lands to an adjacent subdivision within the 
built-up area, the proposal conforms to the policies of the Places to Grow Plan. 
 
Hamilton-Wentworth Official Plan: 
 
The subject property is designated as “Urban” in the Hamilton Wentworth Official Plan. 
 
“C.3.1  A wide range of urban uses, defined through Area Municipal Official Plans 

and based on full municipal services, will be concentrated in the Urban 
Areas.  These areas are intended to accommodate approximately 96% of 
new residential housing units in the Region to the year 2020.  Accordingly, 
the Plan establishes a land use strategy for the Urban Area that consists 
of: 


 Compact urban form, including mixed-use areas. 

 
B.5 Recently there has been increased awareness of health issues and 

demand for more substantial commitments from all levels of government 
to safeguard public health.  Regional emphasis on environmental 
preservation, healthy lifestyles, disease prevention, health promotion, and 
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improved health services are examples of integrated responses, which 
can be expected, as we grow towards a sustainable Region.” 

 
In order to safeguard public health, staff recommended, as a condition of severance 
approval, that a Record of Site Condition be undertaken, to the satisfaction of the City of 
Hamilton.  The condition was deleted by the Committee of Adjustment and, as such, the 
proposed severance does not adequately safeguard public health.  Therefore, the 
approved severance does not conform to the policies of the Hamilton-Wentworth Official 
Plan. 
 
City of Hamilton Official Plan: 
 
The subject property is designated as “Residential” and “Commercial” within the City of 
Hamilton Official Plan. 
 
“A.2.1.1 The primary uses permitted in the areas, designated on Schedule “A” as 

“Residential”, will be for dwellings.  Various types of dwellings are included 
within this designation, while preference will be given to the locating of 
similar densities of development together. 

 
A.2.2.1 The primary uses permitted in areas exceeding 0.4ha, designated on 

Schedule “A” as “Commercial”, will be for Commerce.  In this regard, 
Commerce is defined as establishments involved in the buying and selling 
of goods and services; business offices; and hotels, convention, and 
entertainment facilities.   

 
A.5.1  Notwithstanding Sections A, B, and C of this Plan, the following uses will 

be permitted within all land use designations, provided that the land use 
compatibly is generally maintained and it is keeping with the intent and 
development standards set out in this Plan: 

 
i) Any operation of the Government of Canada, Government of Ontario, 

Regional Municipality of Hamilton-Wentworth, City of Hamilton, or any 
public agency, board, or commission, including Ontario Hydro and 
Hamilton Hydro Electric Commission, except for their maintenance and 
storage facilities.” 

 
The front of the property is designated as “Commercial”, and is being used for 
commercial purposes, while the “Residential” designated lands at the rear are to be 
added to the proposed residential subdivision to the rear of the property.   It should be 
noted that a stormwater management pond, owned and operated by the City of 
Hamilton, is a use not restricted in the Official Plan, however, the proposed severance is 
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not to sever lands and turn those lands over to the City, but to add them to an abutting 
proposed residential subdivision. 
 
“A.3.4.1 In accordance with the intent of the Regional Official Plan, consents to 

sever individual parcels of land within the City will generally be 
discouraged and  limited, in accordance with the following provisions: 

 
ii) Severances will be discouraged which do not comply with the 

Development and Servicing Extension policies of Sub-section B.1 
and the severance policies of the Regional Official Plan. 
  

iii) Severances will be discouraged where such severances would 
make it difficult to assemble adequate parcels of land which would 
permit planned development. 

 
B.1.1  The Extension of municipal services will be consistent with the financial 

capability of the City and/or Region to meet the cost of such Extensions, 
and under the following circumstances: 

 
i)  Where it is a logical extension of existing development; 
 
ii)  Where the infilling and completion of partially developed 

 Neighbourhoods will be achieved; or, 
 
iii)  Where required in developed areas which are presently or partially 

 serviced.   
 
B.1.2  When judging the adequacy of municipal works and services, the needs of 

an entire Neighbourhood will be considered foremost.  However, Council 
may consider a Development proposal in a Neighbourhood where such 
works and services are inadequate, provided that the needs of the 
Neighbourhood can be met when further Development occurs. 

 
B.2.1 It is intended that all existing and future development within the City will be 

effectively serviced by the Water Distribution System in order to mitigate 
or prevent environmental and health problems or other hardships.  This 
Plan will also encourage that all existing development, in time, be 
connected to the System in order to mitigate potential adverse 
environmental effects from development currently not connected to the 
System. 
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B.2.2 It is intended that all new development or redevelopment within the City 
will be effectively serviced by the Sewage Disposal System, and that 
improvements or extensions will be made to this system, where 
necessary.  It is recognized that growth in the City is subject to Sewage 
treatment capacities and, accordingly, the quality of effluent discharged 
into the environment.  In this regard, the Plan will encourage the 
appropriate agencies to introduce adequate measures to provide for future 
improvements to the Sewage Disposal System. 

 
B.2.3 It is intended that adequate measures be required or undertaken to ensure 

that Stormwater run-off within the City is safely and effectively managed.  
Accordingly, this Plan promotes the linkage of all new development to 
appropriate Storm Drainage facilities to minimize any adverse effects 
created by development on the natural environment.” 

 
Staff recommended, as a condition of consent, that a 12m wide easement be 
established over a portion of the lands to be retained for the purpose of providing water, 
sanitary, and storm sewers for adjacent lands to the north and south.  The inclusion of 
this condition would have allowed for the adequate servicing of adjacent lands, and 
would have constituted orderly development.  However, the condition was deleted by 
the Committee of Adjustment, which compromises the City’s ability to provide water, 
sewage, and storm drainage services to neighbouring properties, and does not facilitate 
orderly development. 
 
“A.2.1.8 It is the intent of Council that a variety of housing styles, types, and 

 densities be available in all Residential areas of the City, and further, that 
proposals for new development or redevelopment will contribute to the 
desired mix of housing, where practicable.  In this regard, Council will be 
guided by the Housing Policies of Sub-section C.7 and the Neighbourhood 
Plan Policies of Sub-section D.2. 

 
D.2 The make-up of the Planning Units is designed to reflect the existing 

development pattern, as well as major physical features and land use 
concentrations.  It is the general intent of the Plan that the identity of the 
Planning Units will be enhanced and that all development will be planned 
in ways which improve this identity. 

 
D.2.2 The detailed planning for the distribution and location of various land uses 

in each Planning Unit will be determined or reviewed through the 
preparation of Neighbourhood Plans.  In this regard, Council will ensure 
that all new development and/or redevelopment complies with the 
provisions of this Plan and the Neighbourhood Plan. 
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D.2.5 Neighbourhood Plans for the Planning Units will indicate the location of 
proposed Arterial, Collector, and Local roads; the location of community 
facilities, such as Park areas, open spaces and School sites; the location 
and extent of lands set aside for Commercial or Institutional purposes; the 
distribution and mix of housing of varying densities; and the location and 
basic design of major Engineering Services and public utilities.  When 
preparing Neighbourhood Plans, Council will consider the following: 

 
ii) That Residential development or redevelopment will be properly 

protected from conditions which Council determines may directly or 
indirectly have a noxious or otherwise detrimental effect on the 
health, safety, or welfare of the residents: 

 
v)  In the design of developing Residential Neighbourhoods, the street 

pattern and subdivision layout will be to the satisfaction of Council, 
Energy efficient, provide access to all areas, and will: 

 
a)  Discourage through-traffic internally; 
 
b)  Discourage direct access off major roads to Neighbourhood 

 Parks and Schools; 
 
c)  Where appropriate, identify measures to mitigate the impact 

 of rail and vehicular noise on existing and proposed 
 Residential development; and,  

 
d)  Be sensitive to the protection and utilization of natural or 

 man-made features having cultural, aesthetic or other value.” 
 
The proposed lands to be severed and utilized as a stormwater management pond are 
located within the Mewburn Neighbourhood Plan.  The Mewburn Neighbourhood Plan 
establishes a local road passing through the lands to be severed.  The proposed 
severance and intended use of the lands as a stormwater management pond disrupts 
the planned development of the Mewburn Neighbourhood Plan, and impacts the 
development potential of properties to the north of the severed lands in that these lands 
would lose future road access at the rear of the properties. 
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Mewburn Neighbourhood Plan: 
 
The front of the subject property is designated “Commercial Retail Warehouse” and the 
rear of the property is designated “Single and Double”, in the Mewburn Neighbourhood 
Plan (see Appendix “F”).  The Plan shows proposed local roads bisecting the proposed 
lands to be severed and, therefore, the proposal does not conform to the intended road 
pattern of the Mewburn Neighbourhood Plan.   
 
Urban Hamilton Official Plan: 
 
The Urban Hamilton Official Plan was adopted by Council on July 9, 2009, and received 
Ministerial Approval from the Ministry of Municipal Affairs and Housing on March 16, 
2011.  However, it has been appealed to the Ontario Municipal Board. 
 
The subject property is designated “Mixed-Use - Medium Density” in the Urban 
Hamilton Official Plan. 
 
“E.4.6  The Mixed-Use - Medium Density designation is found within the 

Community Nodes, Urban Corridors, and Neighbourhood elements of the 
Urban Structure. The intent of the Mixed-Use - Medium Density 
designation is to permit a full range of retail, service commercial, 
entertainment, and residential accommodation at a moderate scale.  The 
designation recognizes the traditional mixed-use main streets in the City 
(outside of the Downtown Mixed-Use area), as well as other large 
commercial areas which serve the surrounding community or a series of 
neighbourhoods and which are intended to evolve and intensify into 
mixed-use, pedestrian oriented areas.  Increasing the number of people 
who work and live within the area designated “Mixed-Use - Medium 
Density” will also contribute to the planned function of the area as a 
people place. 

 
3.2.1   The following uses shall be permitted in all land use designations: 
 

a)  Conservation uses such as forest, wildlife, and fisheries 
management, provided the use complies with Section               
C.2.0 - Natural Heritage System; 

 
b) Utilities, municipal infrastructure and transportation facilities, 

corridors and easements, wind turbines, electrical facilities used 
directly for the generation and distribution of electric power, natural 
gas and oil pipeline lines, telecommunication and new facilities 
approved under all relevant statutes, where the land(s) are less 
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than 4 hectares in size, provided that the facility is not used for the 
purposes of maintenance or storage or railway yard; 

 
c) Wherever possible, the uses identified in Section C.3.2.1.b) shall be 

integrated with the general character of the surrounding uses 
through the provision of landscaping, screening and buffering, siting 
of structures, height control, and any other measures deemed to be 
appropriate by the City; 

 
d) Any operation of the Government of Canada, Province of Ontario, 

or City of Hamilton, not described in Policy C.3.2.1a) and b); 
 

e)  Uses regulated for the purposes of Shipping and Navigation or uses 
incidental thereto, authorized by the Hamilton Harbour 
Commissioners Act, or any By-law, regulation, or other provision 
adopted pursuant to the Hamilton Harbour Commissioners Act or 
other Federal regulation; and, 

 
e) Community gardens.” 

 
As the proposal is to maintain the existing commercial development that fronts onto 
Upper James Street, and to utilize the severed lands for a stormwater management 
pond, the proposal is consistent with the policies of the Urban Hamilton Official Plan. 
 
“1.14.3.4  Consents for new lot creation for both the severed and retained lands for 

mixed-uses, commercial, institutional, or open space uses in the 
“Commercial/Mixed-Use and Institutional” designation shall be permitted, 
provided the following conditions are met: 

 
a) The lots severed for commercial, institutional, or open space uses 

shall comply with the policies of this Plan, including Secondary 
Plans, where one exists; 

 
b) The lots are in conformity with the Zoning By-law, or a minor 

variance is approved; 
 

c)  The lots severed for residential uses, including mixed-use buildings 
which contain residential uses, shall comply with Section             
B.2.4 - Residential Intensification Policies, Section B.3.3 - Urban 
Design Policies, Section E.3.0 - Neighbourhoods Designation, and 
any other relevant policies of this Plan; 
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d) The lots are fully serviced by municipal water and wastewater 
systems; and, 

 
e) The lots have frontage on a public road. 

 
1.14.3.7  Minor lot line adjustments shall be permitted, provided there is no 

increased fragmentation of a core area and the adjustments do not conflict 
with intent of the policies of this Plan. 

 
1.2.7   Neighbourhood Plans are policies adopted by Council resolution and do 

not form part of the Official Plan.  Any proposal for development or 
redevelopment must conform to the designations and policies in the 
Neighbourhood Plan. 

 
1.2.8  Any amendment to the Neighbourhood Plan must be evaluated using the 

provisions of Policies F.1.1.3 and F.1.1.4, and shall require a formal 
Council decision to enact the amendment. 

 
1.1.4   When considering amendments to this Plan, including Secondary Plans, 

the City shall have regard to, among other things, the following criteria: 
 

a) The impact of the proposed change on the City’s vision for a 
sustainable community, as it relates to the objectives, policies, and 
targets established in this Plan; and, 

 
b) The impact of the proposed change on the City’s communities, 

environment and economy, and the effective administration of the 
public service.” 

 
As previously identified, staff had recommended, as a condition of consent, that a 12m 
wide easement be established over the lands to be retained for the purpose of providing 
water, sanitary, and storm sewers for adjacent lands to the north and south.  The 
inclusion of this condition would have allowed for the adequate servicing of adjacent 
lands, and would have facilitated orderly development.  However, the condition was 
deleted by the Committee of Adjustment, and the removal of the condition compromises 
the adequate servicing of the area and does not constitute orderly development. 
 
“3.6.1.1  The City shall require proponents of development or redevelopment 

proposals to document previous uses of the property(s) affected by the 
proposal for lands currently or previously used for: 

 
a) Employment (industrial), commercial, community, transportation, or 

utility purposes; 
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b)  Activities involving the elimination or disposal of waste and other 
residues, including landfill sites or waste disposal facilities; 

 
c)  Any activities involving the storage or use of hazardous substances, 

including fuels, oils, chemicals, paints, or solvents; and, 
 

d)  Any use with the potential for site contamination, such as dry 
cleaning facilities, and gas stations. 

 
3.6.1.2  Where there is potential for site contamination due to previous uses of a 

property, and a more sensitive land use is proposed, a mandatory filing of 
a Record of Site Condition is triggered, as outlined in Provincial 
Guidelines. The Record of Site Condition shall be submitted by the 
proponent to the City and the Province.  The Record of Site Condition shall 
be to the satisfaction of the City. 

 
3.6.1.4  Where there is potential for site contamination due to a previous use or 

uses on lands subject to development or redevelopment proposals, and a 
mandatory filing of a Record of Site Condition is triggered, the City shall: 

 
a)  Withhold final approval of an application until acceptance of a 

Record of Site Condition.  In the interim, conditional approval may 
be considered.” 

 
As the lands to be severed presently form part of a commercial property, the potential 
for site contamination exists and, as such, staff recommended a Record of Site 
Condition as a condition of severance approval; however, the condition was deleted by 
the Committee of Adjustment.  By deleting the condition, the proposal would not comply 
with Policies 3.6.1.2 and 3.6.1.4 of the Urban Hamilton Official Plan. 
 
The policies of Section 5 of the Urban Hamilton Official Plan deal with the provision of 
municipal services, water, sanitary sewers, and storm sewers. 
 
“5.3.5  All new development and redevelopment within the urban area shall be 

connected to the City’s water and wastewater system. 
 
5.3.12  Water and wastewater systems shall be designed and constructed in 

accordance with the specifications and standards of the City, provincial 
guidelines, and other applicable standards, regulations and guidelines. 
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5.3.15  The City shall be satisfied that adequate infrastructure services can be 
provided, prior to any development or intensification proceeding, and 
where technically and economically possible, the City shall require such 
services to be located underground. 

 
5.4 The City shall ensure that appropriate stormwater management facilities 

are built and maintained to provide a safe and secure system for 
stormwater. 

 
5.4.9  All land designated on Schedule E-1 - Urban Land Use Designations shall 

meet the following conditions: 
 

a)  Development and/or redevelopment shall be connected to, or 
serviced by, a stormwater drainage system or other appropriate 
system such as ditches, or any other techniques acceptable to the 
City, Conservation Authorities, or the Province and/or detailed in a 
Stormwater Master Plan or other relevant study; 

 
b)  Development shall be in accordance with the system capacity for 

drainage and stormwater management, and where relevant, will 
conform to stormwater site management plans, a Stormwater 
Master Plan, site plans and/to other relevant studies, guidelines, or 
regulations; and, 

 
c)  Stormwater systems shall be designed and constructed in 

accordance with the City’ standards and guidelines, provincial 
guidelines, stormwater master plans, master drainage plans, and 
any other relevant study or legislation.” 

 
In order to ensure adequate water, wastewater, and storm sewers are established and 
maintained, staff recommended that a 12m wide easement be established over the 
lands to be retained as a condition of consent approval, however, the Committee of 
Adjustment deleted the required condition.  By deleting the condition, the proposal 
would not comply with Policies 5.3.15 and 5.4.9 of the Urban Hamilton Official Plan. 
 
City of Hamilton Zoning By-law: 
 
The subject property is zoned Restricted Community Shopping and Commercial    
“HH/S-1061”, “HH/S-1061a”, and “HH/S-1061b” District and Urban Protected 
Residential “C” and “C/S-1061a” District, in the City of Hamilton Zoning By-law, to which 
the proposed uses comply. 
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The property at 1125 West 5th is zoned Agricultural “AA” District, however, in the 
Hamilton Zoning By-law, properties with more than one District are reviewed against the 
least restrictive lot width and area requirements.  Once the lands to be severed are 
merged with 1125 West 5th Street, the severed lands would meet the minimum lot 
frontage requirement of 12m and the minimum lot area requirement of 360 sq. m.  The 
lands to be retained will meet minimum lot frontage requirement of 12m and lot area 
requirement of 360 sq. m.  
 

RELEVANT CONSULTATION 

 
 Legal Services Division. 
 Development Engineering, Growth Management Division. 
 

ANALYSIS / RATIONALE FOR RECOMMENDATION 

(include Performance Measurement/Benchmarking Data, if applicable) 

 
The proposal is to sever 7,920 sq. m. of land from the existing 38,117 sq. m. lot and to 
add the lands to the abutting property to the rear at 1125 West 5th Street.   
 
The applicant’s intended use for the lands to be severed is for a stormwater 
management pond.  Planning staff and Growth Management staff does not oppose the 
intent of the severance, but require that appropriate conditions be imposed in order to 
ensure compliance with the relevant policies and ensure orderly development.  To this 
end, six conditions were recommended by staff, as follows: 
 
1) A new survey be submitted to the City; 
 
2) The lands to be severed be merged in the same name and title as 1125 West 5th 

Street; 
 
3) That a Record of Site Condition be submitted, to the satisfaction of the City of 

Hamilton; 
 
4) That a 12m wide easement be established over a portion of the lands to be 

retained for water, sanitary, and storm sewers; 
 
5) That the owner dedicates a portion of the lands to be retained for road widening 

purpose; and, 
 
6) That the owner pays any outstanding realty taxes and/or other charges owing to 

the City Treasurer.   
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The agent for the applicant objected to the inclusion of Conditions 3, 4, and 5.   
 
The applicant’s agent was of the opinion that Condition No. 3 was a condition “he had 
never seen when lands were being transferred between private land owners”            
(see Appendix “F” - Page 2).  Staff has requested this for other applications of 
severance; that is, a Record of Site Condition be undertaken when conditions have 
warranted it.   It is noted that most severances do not warrant a Record of Site 
Condition, due to the fact that most severances reviewed by the City are for residential 
purposes or for land that does not meet the criteria that would trigger the need for a 
Record of Site Condition.  As the lands are being severed from a commercial property 
and being attached to a residential property, the situation warrants a Record of Site 
Condition and, as such, staff recommended the Record of Site Condition as a condition.  
The Committee of Adjustment chose not to include the condition in the severance 
approval. 
 
With respect to Condition No. 4, the applicant’s agent argued that there was already an 
existing easement for sewers (see Appendix “F” - Page 2).  While it is true that there is 
an existing easement, it is only for a sanitary sewer and does not include water main or 
storm sewers, nor does the easement extend to the border of the lands to the south.  As 
such, the existing easement does not cover all forms of municipal services, nor does it 
allow for servicing connections for abutting properties to the south.  In order to ensure 
adequate and orderly servicing, as required by the Official Plan, staff recommended the 
inclusion of Condition No. 4.  The Committee of Adjustment chose not to include the 
condition in the severance approval. 
 
With respect to Condition No. 5, the applicant’s agent argued against the condition on 
the grounds that in order to build the road outlined in the Neighbourhood Plan, it would 
require land from 6 different land owners, and would never get built as a result          
(see Appendix “F” - Page 2).  It is staffs opinion that new road construction often 
requires land from multiple property owners in order to complete the road, and the 
necessary properties to build the road are assembled over time.  When there is the 
potential for development off of a proposed road, as is the case with the 6 lots 
mentioned by the applicant, the likelihood of acquiring the necessary parcels, or a 
cooperative effort to construct the road, is increased.  If the road was to be constructed, 
the 6 lots would have the potential to develop the rear of the properties into potentially 6 
additional lots.  Alternatively, if each of the 6 lots developed independently or if the 
lands were developed as a comprehensive development, then 9 lots could be created, 
based on the requirements of the “C” District.  Given this development potential, it is not 
impossible to assemble the necessary lands to construct the road.  In order to ensure 
that the proposed severance does not interfere with the planned development of the 
area, as laid out in the Neighbourhood Plan, staff recommended the inclusion of 
Condition  No. 5.   
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The applicant’s agent further outlined that they would accept Condition No. 5 on the 
understanding that if the road isn’t required, that it be deeded back to the owner.  Based 
on this, the Committee of Adjustment changed the wording of the variance to include, at 
the end of the condition, the following: “The lands shall be deeded back to the land 
owner if the City does not require the lands for road widening purpose.”  Staff does not 
have an issue with returning the lands to the land owner if the lands are not required for 
road widening purpose.  
 
The removal of Conditions No. 3 and 4 is in the opinion of staff, inappropriate.  It brings 
the proposed severance out of conformity with the criteria of Section 51(24) of the 
Planning Act, makes the proposed severance inconsistent with the policies of the 
Provincial Policy Statement, and brings the proposal out of conformity with the 
Hamilton-Wentworth Official Plan and City of Hamilton Official Plan.  Based on this, staff 
appealed the decision of the Committee of Adjustment to delete Conditions No. 3 and 4 
and staff recommends that the appeal proceed in order to ensure that the appropriate 
conditions are imposed on the severance. 
 

ALTERNATIVES FOR CONSIDERATION: 

(include Financial, Staffing, Legal and Policy Implications and pros and cons for each 
alternative) 

 
Option 1: 
 
Council could proceed with the appeal and direct appropriate Legal Services and 
Planning staff to attend the OMB Hearing in opposition to the approved variance 
application, as recommended in this Report. 
 
Option 2: 
 
Council may direct staff to withdraw the appeal letter, which was filed by staff against 
the decision of the Committee of Adjustment, to the OMB.  
 

ALIGNMENT TO THE 2012 – 2015 STRATEGIC PLAN: 

 

Strategic Priority #1: 
A Prosperous & Healthy Community 

WE enhance our image, economy and well-being by demonstrating that Hamilton is a 
great place to live, work, play and learn. 
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Strategic Objective: 
1.2 Continue to prioritize capital infrastructure projects to support managed growth 
 and optimize community benefit. 
 
1.4 Improve the City's transportation system to support multi-modal mobility and 
 encourage inter-regional connections. 
 
1.5 Support the development and implementation of neighbourhood and City-Wide 
 strategies that will improve the health and well-being of residents. 
 
1.6 Enhance Overall Sustainability (financial, economic, social and environmental). 
 
Strategic Priority #2: 
Valued & Sustainable Services 
WE deliver high quality services that meet citizen needs and expectations, in a cost 
effective and responsible manner. 
 
Strategic Objective: 
2.1 Implement processes to improve services, leverage technology and validate cost 
 effectiveness and efficiencies across the Corporation.  
 

APPENDICES / SCHEDULES 

 
 Appendix “A”: Location Map 
 Appendix “B”: Development Planning Comments 
 Appendix “C”: HM/B-13:27 Committee of Adjustment Decision  
 Appendix “D”: Required Conditions with Changes Illustrated  
 Appendix “E”: Severance Sketch 
 Appendix “F”: HM/B-13:27 May 2, 2013 Minutes 
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